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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 14. Marine.—Of/ the Insurer—Where the insured upon 
hearing of the loss applied to the insurer of the freight for in- 
struction, and was directed to telegraph to his consignee to con- 
fer with the underwriters’ agent at the place and to take at least 
a fifty per cent average bond, and the cargo was forwarded or 
disposed of under the direction of the agent, by his request. 
_eld, that the agent acted as agent of the insurer. 

Robertson vs. Atlantic Mut. Ins. Co. 
Rep’d Jour’l, p. 130. 
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Digest of Decisions. 


APPLICATION. 


§ 15. Lire—Truth or Falsity of Answers in.—Evidence.— 
Exception to Instructions—The court was requested to charge 
that the written application formed the basis of the contract, and 
the policies were accepted on the condition that if any of the 
statements in the declaration proved untrue in any respect the 
policies should be void ; and the assured, in answer to the question, 
“ How long since you were attended by a physician ? for what dis- 
ease ? give name and residence of such physician,” answered, “ Not 
for twenty years ;” while the testimony was unimpeached that the 
insured had several times in 1867 been attended by a physician 
for a severe fall upon his head; that the answer was therefore 
untrue, and the plaintiffs could not recover. The court charged 
that if the fall was a severe one the answer was untrue and there 
could be no recovery. The evidence concerning the severity of 
the fall was controverted. In other points that had been pre- 
sented and satisfactorily answered by the court, it was not the 
fact of the injury but its severity which was treated as the 
ground of avoidance. Held, that an omission to instruct on a 
particular aspect of the case, however material, when not speci- 
fically requested, will not be regarded as error, nor will instruc- 
tions to the jury not specifically excepted to be reviewed. Held, 
that the judge is not authorized to take from the jury the right 
of weighing evidence where the facts are controverted. Held, 
that the request to charge was based not on the ground that the 
injury itself, but its severity vitiated the policy, and error cannot 
be imputed on review on the ground that the answer was false 
and vitiated the contract, whether the injury was serious or not. 


Mutual Life Ins. Co. vs. Snyder. 
Rep’d Jour’l, p. 142. U.S. 8.0. 


§16. Lire.— Answers in.— Waiver—Where the answers were 
not in response to questions in the application, but no objection 
was made or further answer required at the time ; Held, that this 
was a waiver of any additional answer. 
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Fitch vs. Am. Pop. Life Ins. Co., 59 N. Y., 573; Rawls vs. Am. L. Ins, 
Co., 27 N. Y., 283. 

Edington vs, Mutual Life Ins. Co. 

Rep’d Jour’l, p. 112. 


ASSIGNMENT. 


$17. Liue—Of Policy — insurable Interest—A person cannot 
purchase and take an assignment of a life policy to himself for 
his own benefit, so as to vest the title in himself, unless he has 
an insurable interest in the insured. But the policy may be as- 
signed after the death of th einsured. 

Franklin Life Ins. Co. vs. Hazzard, 41 Ind., 116, 

A person may take a policy on his own life, and by its terms 
appoint a person to receive the money in case of his death, dur- 
ing the existence of the policy. 

Provident Life Ins. Co. vs. Baum, 29 Ind., 236; Case of Hutson vs. 
Merrifield, 51 Ind., 24, distinguished. 

Franklin Life Ins. Co. vs. Lefton. 

Rep’d Jour’l, p. 95. 


EVIDENCE. 


§ 18. Lire.—Policy apart from the Application.—Declarations 
of the Insured.—Privileged Communications to Medical Attendant. 
Questions for Jury.— Where the policy recites that in considera- 
tion of the representations made in the application the insurance 
is made, but does not make the application a part thereof, or in 
any other way refer to it, it is a complete contract by itself, and 
may be introduced as evidence without the application, although 
the latter contains a provision that the particulars required from 
applicants shall form a part of the contract. The subsequent 
introduction of the application by the defendant is a waiver of 
the objection that it was not introduced by the plaintiff. 

Rich vs. Rich, 16 Wend., 666. 

The declarations of the assignor are not admissible against 
the assignee. 


Paige vs. Cagwin, 7 Hill, 361; Booth vs. Sweezy, 8 N. Y., 276; Foster 
vs. Beals, 21 N. Y., 247; Schenck vs. Warner, 37 Barb., 258. 
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The admissions of a party insured made after the plaintiff ob- 
tained the policy, as to his habits, are not competent. 


Rawls vs. Amer. Mut. Life Ins. Co., 27 N. Y., 282. 


Where no act of the insured was offered in evidence, but 
mere declarations alone, without any fact which established his 
condition of health, or which constituted a part of the res geste ; 
Held, in an action brought by the assignee, that such declarations 
tending to show a breach of warranty were not admissible. 

Swift vs. Mass. Mut. Life Ins. Co., 63 N. Y., 186 (5 Ins. L. J., 53). 


The New York statute,2 R.S., 422, § 73, which prohibits a 
physician from disclosing any information received by him which 
is necessary to enable him to prescribe for a patient under his 
charge, excludes the evidence of medical attendants not only as 
to information obtained from the lips of the patient, but also as 
to the information acquired from him in any way, or from the 
statements of those who surround him at the time, or from ob- 
servations as to his appearance and symptoms. 

Cases of Kendall vs. Gray, 2 Hilt., 300; Hewitt vs. Prime, 21 Wend., 
79, distinguished. 

Where the medical attendant had also acted as a medical ex- 
aminer, and his evidence was offered only in common with that 
of other medical attendance, without being restricted to proof 
from him as a medical examiner, its rejection was not error. The 
right of objecting to such evidence is not restricted to the pa- 
tient insured or his personal representatives, but may be availed 
of by the assignee. 

Case of Allen vs. Public Administrator, excepted. 


The protection of the law does not cease upon the death of the 
party. It can only be removed by the party himself, or his legal 
representatives. 

1 Green. Ev., sec. 243. 


The privilege is not abrogated by section 390 of the Code, by 
virtue of which a party to an action may examine an adverse 
party as a witness in the same manner as other witnesses are 
examined. The statute and the Code may be harmonized, and a 
repeal of the law will not be implied without some clear and em- 
phatic indication. 
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People vs. Street, 3 Park. Cr. R., 673; 3 R.S., 2d ed., 737. 


Where the evidence, taken in connection with the answers, left 
it a fair question for the jury whether the insured could be 
charged with an omission to give information, which constituted 
a fraudulent suppression of ‘the truth and vitiated the policy, a 
refusal to allow the questions to be submitted to the jury was 
error calling for reversal of judgment. 


Edington vs. Mutual Life Ins. Co. 
—§ 16. 


§ 19. Lire.—Letters of Secretary.—It was error to admit in 
evidence letters of the company’s secretary to widow of deceased, 
tending to show that the company was liable and had waived a 
forfeiture, without first showing that the adjustment of losses 
was within the scope of his authority, or that his letters had 
been ratified by the company, they not being a part of the res geste. 

Baptist Church vs. Brooklyn Fire Ins, Co., 28 N. Y., 153 ; Hynes vs. 
Hays, 25 Ind., 31 ; Union Cent. Ins. Co. vs. Thomas, 46 Ind., 44. 


Franklin Life Ins. Co. vs. Lefton. 
—§ 17. 


§ 20. Fme—O/f Waiver.— Weight of Testimony.—The insured 
furnished the company proof of loss signed not by himself, as re- 
quired in the policy, but by his agent. He claimed that the com- 
pany had not at first objected to the proof, and had therefore 
waived the requirement. The evidence was contradictory. 
Held, that in an action involving a conflict of testimony it is 
necessary that a jury shall determine the credibility of the wit- 
nesses. If the weight of testimony is against the finding of the 
jury, itis a matter for consideration upon a motion for a new 
trial, but not an error of law on the part of the court. 

Humboldt Fire Ins. Co. vs. Kreegher. 

Rep’d Jour’l, p. 147. Pa. 8. C. 


§ 21. Lire.—Must be Conflicting to make a Case for a Jury.— 
The application, which was a warranty, affirmed that the insured 
had never had paralysis. The evidence that he had suffered 
from this disease was overwhelming, and only offset by negative 
and general evidence which was not inconsistent with the fact. 
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Held, that to carry a case to the jury, as upon a conflict of evi- 
dence, the conflict must be substantial, such as to create a doubt 
in the mind of an intelligent and honest person. It must be 
such that a verdict against the weight of evidence must have a 
reasonable support. It was not error to grant a nonsuit where 
a verdict against the weight of testimony could not be sustained. 


Barteau vs. Phoenix Mutual Life Ins. Co. 
Rep’d Jour’l, p. 119. R..%. OG. A. 


GENERAL AVERAGE. 


§ 22. Manrine.—Contributive Liability of Freight—A portion 
of the cargo was transported and delivered at its destination. 
The expense of transporting exceeded the entire freight. Freight 
however was collected or earned on the portion so delivered, and 
an average bond taken from the owners of the cargo, on which 
payments were made or became due for the expenses of delivery. 
Held, that where no freight pro rata has been earned, or the ex- 
pense of sending on the cargo by another vessel equals or ex- 


. ceeds the freight agreed upon, there is an absolute total loss of 
freight, and no abandonment is necessary. 

Am. Ins. Co. vs. Center, 4 Wend., 45, 53, citing Saltus vs. Ocean Ins. 
Co., 12 J. R., 107 ; Mount vs. Harrison, 4 Bing., 388. 


Held, that those interested in the cargo were liable to contrib- 
ute in equable proportions to those expenses, and when the cargo 
is sent on for the benefit of salvage on the freight, the under- 
writers thereon are bound to pay the expenses of transshipment. 

Huyliger vs. N. Y. Firemen’s Ins. Co., 11 J. R., 85; 4 Wend., supra. 


Roberison vs. Ailantic Mut, Ins. Co. 
—§ 14. 


OCCUPATION. 


§ 23. Fire.— Warranty.—Misdescription—Parol Evidence.-— 
Reformation of Contract—False Swearing.—Proofs of Loss.— 
The building was described in the policy as “occupied as a 
dwelling ;” it was in reality partly occupied as a saloon or gro- 
cery. It was shown by parol evidence that the insured and local 
agent who filled out and issued the policy, both knew that it was 
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also otherwise occupied, but deemed the term adequate to de- 
scribe it, and that doubts expressed by the insured were quieted 
by the assurances of the agent to that effect. Held, that the 
phrase, “ occupied as a dwelling,” in a policy, is ordinarily a war- 
ranty that at the time of issuing the policy the building is occu- 
pied in that way only. 

Alexander vs. Germania Fire Ins. Co., N. Y. C. A. (5 Ins. L. J., 360), 
citing Wall vs. East River Ins. Co., 7 N. Y., 370; Parmelee vs. Hoffman 
Fire Ins. Co., 54 ib., 193. 

The words having a fixed legal construction, the insured cannot 
in an action at law vary their purport by parol evidence. 

Pindar vs. Resolute Fire Ins. Co., 47 N. Y., 114. 


But parol evidence tending to show that the insured sought to 
have the words corrected, and was dissuaded by the insurer, was 
admissible to estop the insurer from setting up the letter of the 
contract as a bar to recovery. Such evidence may also be re- 
ceived if it tends to make a case in equity for the reformation of 
the contract. Evidence showing that the insurer and insured 
meant to insure the building that was burned, but, by a miscon- 
ception as to the meaning and effect of the language, used terms 
in the policy which misdescribed it, and released the company 
from legal liability, makes a proper case for the reformation of 
the contract, and is admissible for that purpose. 

Many vs. Beekman Ins. Co., 9 Paige, 188; Pitcher vs. Hennessy, 48 
N. Y., 415 ; McCall vs. Ins. Co., N. ¥. C. A., Sept., 1876, (6 Ins. L. J., 
3); Van Tuyl vs. Westchester Fire Ins. Co., 55 N. Y., 657; Cone vs. 
Niagara Fire Ins. Co., 60 N. Y., 619. 

Where the occupation was given in the same form of words in 
the proofs of loss also; Held, that it was not false swearing 
within the meaning of a provision in the policy that any fraud or 
false swearing should forfeit all claims under it; nor are such 
proofs defective because the phrase does not correspond with the 
policy as reformed. 

Maher vs. Hibernia Ins. Co. 

Rep’d Jour’l, p. 103. 


OTHER INSURANCE. 


§ 24. Fire.—Surrender of Policy.—Authority of Agent.—The 
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plaintiff, who was insured in the A. company, applied to the agent 
of that company to have the insurance placed elsewhere, agreeing 
to surrender the A. policy. The agent filled in the application for 
insurance in the H. company in plaintiff's name, without his 
knowledge, and forwarded it. The application contained a war- 
ranty that there was no other insurance. On the day following 
the plaintiff surrendered the A. policy to the agent, before he 
had received the H. policy, and probably before it had been re- 
ceived by the agent. The agent had taken the surrender of 
other policies by direction of the A. company, and had blanks 
for that purpose. Held, that the A. policy was not in force when 
the H. policy applied, and the warranty regarding other insur- 
ance was not violated. Held, that the agent had authority to 
accept the surrender of the A. policy, and his subsequent failure 
to return the policy to the company did not affect the rights of 
the plaintiff against the H. company. 


Former decision in the same case. (5 Ins. L. J., 177.) 


Train vs. Holland Purchase Ins. Co. 
Rep’d Jour’l, p. 13. 


§ 25. Fire.— What Constitutes.— Without Consent avoids Policy. 
—The policy, insuring an elevator belonging to plaintiff, provid- 
ed that, “if the insured shall have or shall hereafter make any 
other insurance on the property hereby insured, or any part 
thereof, without the consent of the company written hereon 
* * * then and in every such case this policy shall be void.”’ 
Also, “ In case of any other insurance upon the property hereby 
insured, whether prior or subsequent to the date of this policy, 
the assured shall be entitled to recover of this company no 
greater proportion of the loss sustained than the sum hereby in- 
sured bears to the whole amount insured thereon, whether such 
other insurance be by specific, or by general, or floating policies.” 
Policies were subsequently taken out in other companies by the 
plaintiff, a railroad, “on any property belonging to the plaintiff, 
and on any property for which it might be liable except as com- 
mon carrier or warehouseman, of whatever it might consist, or 
wheresoever it might be situated, provided it was on premises 
owned or occupied by the plaintiff or situated upon the line of 
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its railroad.” Held, that the subsequent policies were other in- 
surance within the meaning of the clause, «nd if made without 
the required consent renders the first policy void, 


May on Ins., 437-8 ; Jefferson Kimble vs. Howard Fire Ins. Co., 8 Gray 
33; Bigler vs. N. H. Cent. Ins. Co., 22 N. Y., 402; Conway Tool Co. vs. 
Hudson River Ins. Co., 12 Cush., 144; Ramsay Woolen Cloth Mfg. Co. 
vs. M. F.-Ins. Co. of the Dist. of Johnstown, 11 Up. Ca. G. B., 516. 


Phenix Ins. Co. vs. Mich. Southern and Northern Ind. R. R. Co. 
Rep’d Jour’l, p. 46. 0.8. C. Com. 


PLEADING. 


§ 26. Lire.—Averment of Conclusion of Law.—Suficiency of — 
A pleading averring in replication that an assignee “did not 
when such life insurance policy was executed have, and has not 
now, and never has had any insurable interest in the life of the 
insured, and that said assignment was and is wholly void in 
law,” where no facts are alleged from which such conclusion is 
drawn, is bad as averring a conclusion of law and not a matter 
of fact. The sufficiency of pleadings cannot be tested by a mo- 
tion to strike out. 

Franklin Life Ins. Co. vs. Lefton. 


POLICY. 


§ 27. AcciIDENT.—Construction.—Death from Overdose of Opium 
not Accidental Death.—Death occasioned by the insured inad- 
vertently taking an overdose of opium, which had been pre- 
scribed by a physician on account of sickness, is a death caused 
by “medical treatment for disease,” within the meaning ‘of the 
clause in an accident policy, “ that the insurance shall not extend 
to any death or disability which may have been caused wholly or in 
part * * by any surgical operation, or medical or mechanical 
treatment for disease.” Such death is not a case of bodily injury 
effected through “external, violent, and accidental means,” occa- 
sioning death, within the meaning of the policy and for which the 
insurers were liable. 


Bayliss vs. Travelers Ins. Co. 
Rep’d Jour’l, p. 109. 
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§ 28. Lire.—Usage of the Company.—Payment of Premium. 
—Agent’s Power t» Bind the Company.—The admission of evi- 
dence as to the usage of the company in regard to receiving pre- 

miums overdue, in the absence of evidence that the company 
had ratified the acceptance of the premium by its agent and 
waived a forfeiture, was error. Custom of a company cannot be 
set up to control the terms of the contract. 

2 Pars. on Cont., 546; Atkinson vs. Allen, 29 Ind., 375 ; Clem vs. Mar- 
tin, 34 Ind., 341; Raffert vs. Scroggins, 40 Ind., 195; King vs. Enter- 
prise Ins. Co., 45 Ind., 43. 

Where the policy contained a memorandum which was notice 
to the insured that agents will receive premiums when due, but are 
not authorized to make, alter, or discharge contracts, instruction 
that the receipt of an overdue premium by the agent would bind 
the company without ratification on its part, is error. Its re- 
ception by the company from the agent, with a knowledge of the 
facts, would have been a ratification and a waiver of forfeiture. 

U.S. L., F. & M. Ins. Co. vs. Pres., etc. Ins. Co. of N. A., 42 Ind. 
588. 

In such a policy the agent had no authority to receive the 
premium when overdue, and so waive a forfeitnre. 

Koelges vs. Guardian L. Ins., Co., 2 Lansing, 480 ; Bouton vs. Am. Mut. 
L. Ins. Co., 25 Conn., 542 ; Ryan vs. World Mut. L. Ins. Co., 41 Conn., 


168 ; Acie vs. Feenie, 7 M. & W., 150; Catoir vs. Am. L. & F. Ins. Co., 
33 N. J. L. R., 487; Wall vs. Home Ins. Co., 8 Bosw., 597. 


Franklin Life Ins. Co. vs, Lefton. 


PRACTICE. 


§ 29. Frire.—Reformation of Contract.—Pleadings.— Evidence 
—FEstoppel—An action may be brought for reformation of the 
contract, and for a recovery at the same time upon the contract 
when reformed, and it is not irregular to try such action before a 
judge and jury. 

New Yorksilce Co. vs. N. W. Ins. Co., 23 N. Y., 357; Pitcher vs. Hen- 
nessy, 48 N. Y., 415. 

Where the pleading contains no specific allegation of a mis- 
take of fact, but avers that which shows that the parties were 
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mistaken as to the effect of the language they used; Heli, that 
this is sufficient averment of matter upon which a reformation of 
contract may be based. 

Pitcher vs. Hennessy, supra. 


Parol evidence tending to show that the insured sought to 
have a policy phrase corrected to correspond with the facts, but 
was dissuaded by the insurer, may be admitted to estop the in- 
surer from setting up the strict language of the policy as a bar 
to recovery, or when it tends to make a case for reformation of 
the contract. 

Many vs. Beekman Ins. Co., 9 Paige, 188 ; Pitcher vs. Hennessy, 48 N. 
Y., 415 ; McCall vs. Ins. Co., N. Y. C. A., Sept., 1876 (6 Ins. L. J., 3) ; 
Van Tuyl vs. Westchester Fire Ins. Co., 55 N. Y., 657; Cone vs. Niagara 
Fire Ins. Co., 60 N. Y., 619. 


Maher vs. Hibernia Ins, Co. 
—§ 23. 


§ 30. Fime.—Rulings on Instruments not before the Court.—The 
questions raised on review grew out of rulings upon the policy, 


application, and other written instruments, none of which ap- 
peared in or were in any way made a part of the printed bill of 
exceptions. Held, that the plaintiff in error will not be pre- 
sumed to be injured by rulings upon instruments which are not 
shown, and whose contents cannot be ascertained by the court. 
State Ins. Oo. vs. Reynolds. 
Rep'd Jour’l, p. 16. Micu. 8. C. 


PREMIUM. 


§ 31. Lire.—L2tension of Time for Payment in case of In- 
termediate Death_—The president of the company agreed by parol 
to extend the time for payment of premium on a life policy due 
in August, until the 10th of October. The insured died during 
the interval. Held, that the contract of life insurance is not from 
year to year, but continuous for life. 

Cohen vs. N. Y. Mut. Ins. Co., 50 N. Y., 610; Sands vs. N. Y. Life Ins. 
Co., ib., 626 ; Martine vs. International Life Ins. Co., 53 ib., 339. 

Held, that the company was estopped from alleging forfeiture 
for non-payment on the day when due. 
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Hasbrouck vs. Tappen, 15 J. R., 200; Young vs. Hunter, 2 Seld., 203. 


Held, that the effect of the extension was as if written in and 
made a part of the original contract. 

Keating vs. Price, 1 Jo. Cases, 22; Evans vs. Thompson, 5 East, 189 ; 
Boutwell vs. O’Keefe, 32 Barb., 434. 

The insurance was continued in force as if there had been 
strict performance of the condition, and only liable to forfeiture 
in the event of non-payment atthe deferred date, and the pre- 
mium, if then paid, would be for the time for which credit was 
given, as well as the unexpired portion of the year, and not the 
consideration for a new contract for the time yet to elapse. 
Held, that it cannot be implied from the giving of credit that the 
insurance was only to be kept in force if the insured should be 
alive at the date of the extension. Held, that the policy was 
valid and in force at the time of death, and needed no revival or 
renewal; the waiver of payment being equivalent to actual pay- 
ment to prevent forfeiture. 

Shearman vs. Niagara Fire Ins. Co., 46 N. Y., 526 ; Bodine vs. Exchange 
Fire Ins. Co., 51 N. Y¥., 117 ; Howell vs. Knickerbocker Life Ins. Co., 44 
ib., 276. Case of Phoenix Life Ins. Co. vs. Sheridan, 8 H. of L. Cases, 
1745, distinguished. 

Held, that the agreement to give credit may be regarded as 
involving an implied promise of the insured to continue the risk 
in force another year, for which waiver of payment was the con- 
sideration. 

Smith vs. Weed, 20 Wend., 184; Kinman vs. Moulton, 14 J. R., 466 ; 
Stebbins vs. Smith, 4 Pick., 97. 


Homer vs. Guardian Mutual Life Ins. Co. 
Rep’d Jour’l, p. 138, 


§ 32. Lire.—Nature of Contract.—Forfeiture for non-payment 
—Effect of Clause in Charter.—The policy of a mutual company 
provided that in consideration of certain representations in the 
application, and of $286.20 in hand paid, and of the annual pre- 
mium of $286.20, to be paid on or before a certain date, “ the 
company do assure,” etc. Also, that in case the premium was not 
paid when due the company should not be liable. A clause in 
the company’s charter provided, that in case any policy-holder 





1877.] Service of Process— Warranty. 93 


shall fail to pay the premium due, or violate any other condition, 
the board of directors may forfeit the policy. Héld, that the 
contract-was for a year, with privilege of continuing the insurance 
in force, at the option of the insured, upon payment of premium 
when due; but after the expiration of the time specified the ac- 
ceptance of the premium and the right of continuance was at the 
option of the insurer. Held, that the power of the company to 
thus contract was not negatived by the clause in the charter, and 
no action by the board of directors was essential to the validity 
of the forfeiture. 


Equitable Life Ass. Soc. vs. McLennan. 
Rep’d Jour’l, p, 124. 


SERVICE OF PROCESS. 


§ 33. Fire.—On a Foreign Company in Pennsylvania.—Under 
the Pennsylvania act of April 14, 1873, service of process on a 
foreign insurance company must be on the agent or actuary of 
the company designated by it to receive service. Service on any 


local or soliciting agent not so designated is invalid. 


Liblong vs. Kansas Fire Ins. Co. 
Rep’d Jour’, p. 73. 


WARRANTY. 


§ 34. Lire.—WNature of.—Answers in Application—A misre- 
presentation, in order to avoid the policy must, in the absence of 
fraud, be in respect to some circumstance material to the risk, 
while a warranty must be literally true, whether material or not ; 
the question of materiality is not to be considered. 


Bunyon on Life Ins., 31 ; Higbie vs. Guardian Mut. Ins. Co., 53 N. Y., 
603 ; Chase vs. Hamilton Ins. Co., 20 N. Y., 52. 


Where the policy stipulated that if any of the statements or 
declarations in the application proved in any respect untrue, it 
should be void, and the applicant answered that he was aware 
that any untrue answers in the application would avoid the po- 
licy ; Held, that the answer of the insured that he had never had 
certain diseases was a warranty, and a knowledge of its falsity 
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on the part of agent would not relieve from the consequences of 
the breach. 

Chase vs. Hamilton Ins. Co., supra; Ripley vs. tna Ins. Co., 30 N. Y., 
136 ; Brown vs. Cattaraugus Mut. Ins. Co., 18 N. Y., 387; Foot vs. Aitna 
Life Ins, Co., 61 N. Y., 571. 

Held, that if the insured had at any time been affected by 
paralysis, one of the diseases mentioned, whether the cause was 
known or not, and irrespective of the severity of the attack, a 
failure to mention it was a breach of warranty. 

Geach vs. Ingall, 14 M. & W., 95. 

Information concerning any cognate affection is withheld at 
his peril, should he be mistaken in supposing it was not paralysis. 


Barteau vs. Phenix Mut. Life Ins. Co. 
—§ 21. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Novemser Term, 1876. 


Appeal from Marion Circuit. 


‘FRANKLIN LIFE INS. CO., or Inpianapotis, 
vs. 


WILLIAM H. LEFTON, Apm’r or Ws. S. Cone, 
DECEASED, ET AL.* 


A person cannot purchase and take an assignment to himself, for his own bene- 
fit, a policy of life insurance so as to vest the title in himself, unless he has an 
insurable interest in the insured. But after the death of the insured the policy 
may be assigned. 


A pleading averring a conclusion of law and not a matter of fact, is bad. The 
sufficiency of pleadings cannot be tested by a motion to strike out. 


It is improper to admit in evidence the letters of the company’s secretary to the 
widow of deceased, tending to show that the company was not liable, and had 
waived a forfeiture, without first showing that the adjustment of losses was 
within the scope of his authority, or that his letters had been ratified by the 
company. - 

Custom of a company cannot be set up to control the terms of the contract. 


* Decision rendered December 22, 1876, 
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Payment of premium to an agent of the company after due, will not revive nor 
change the contract unless the company ratifies the acts of the agent. 


Wornpen, C. J. 


This was an action by the appellee, William H. Lefton, as the ad- 
ministrator of William S. Cone, deceased, against the appellant, upon 
a policy of insurance issued by the appellant to said Cone, binding 
the appellant, for the consideration therein named, to pay to the ex- 
ecutors or administrators of Cone, after his death, the sum of three 
thousand dollars, upon the terms and conditions therein specified. 
Hazzard and Manly were made defendants, upon the allegation that 
they each had, or claimed to have, some interest in the policy adverse 
to the plaintiff, and that they were necessary parties to a complete 
determination of the questions involved. Manly filed a disclaimer, 
and as to him no question is here presented. The appellant answered, 
and issue was joined. Hazzard answered by way of counter-claim, 
setting up an assignment of the policy to himself by Cone, in his 
lifetime, and claiming judgment for the amount thereof against the 
company. ‘The issues were tried by a jury, who found for the plain- 
tiff Lefton against the defendants, and there was judgment in favor 
of the plaintiff against the company for the amount due on the policy. 
Hazzard has assigned cross errors which we will consider first. 

The cross errors raise but one question, viz., whether Hazzard 
could purchase the policy from Cone, and take an assignment thereof 
from Cone to himself, for his own benefit, so as to vest the title in 
himself, he not having any insurable interest in the life of Cone. 
This question was before us in the case of the Franklin Life Ins. 
Co. vs. Hazzard, 41 Ind., 116, in which we decided that he could 
not thus take and hold the policy by assignment. We have seen 
nothing since that decision was pronounced that shakes our confi- 
dence in the correctness of the conclusion then arrived at ; but subse- 
quent reflection has rather confirmed us in the conviction that the 
case was correctly decided. We do not care to add anything to 
what was said in that case upon the main question. We might say, 
however, that after the death of the insured there would seem to be 
no reason why the policy might not be transferred, by those having 
the right to make the transfer, to any one who might choose to pur- 
chase. Doubtless, also, a person may take a policy upon his own life, 
and, by the terms of the policy, appoint a person to receive the money 
in case of his death, during the existence of the policy, as was the 
case in the Provident Life Insurance, etc. Co. vs. Baum, 29 Ind., 
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236. As was said in that case: “It cannot be questioned that a 
person has an insurable interest in his own life, and that he may ef- 
fect such insurance, and appoint any one to receive the money in 
case of his death during the existence of such policy. It is not for 
the insurance company, after executing such a contract and agreeing 
to the appointment so made, to question the right of such appointee 
to maintain the action. If there should be any controversy as to the 
distribution among the heirs of the deceased, of the sum so contracted 
to be paid, that does not concern the insurers.” This is all in entire 
harmony with the proposition that a party cannot take by assignment 
from the insured, and hold for his own benefit, a policy on the life of 
one in whose life he has no insurable interest. 

The counsel for Hazzard ciaim that the case of Hutson, ad’r, vs. 
Merrifield, 51 Ind., 24, is in conflict with that of the Franklia Life 
Ins. Co. vs. Hazzard, supra. It was not intended by the former to 
overrule the latter case, nor do we think the two cases are in conflict. 
In the former case Mrs. Bingham had taken out a policy of insurance 
upon the life of her husband. She died before her husband, and the 
point decided was that upon her death her right and interest in the 
policy went‘to her heirs under the statute of distributions, and that 
upon her husband’s death her administrator became entitled to the 
money. The transfer by operation of law, upon the death of the hold- 
er of the policy, of the right to the policy, is an entirely different thing 
from a transfer by purchase and assignment during the life of the hold- 
er. The court said in that case, to be sure, that ‘‘The party hold- 
ing andjowning such a policy, whether on the life of another or on his 
own life, has a valuable interest in it which he may assign, either ab- 
solutely or by way of security, and it is assignable, like any other 
chose in action.” Such policy is doubtless assignable, and as- 
signable like any other chose in action ; but itis not stated in the 
opinion, nor does it necessarily follow from what is stated, that it is 
assignable to a person incapable, by reason of public policy, of receiv- 
ing the assignment. It may be added that where the policy-holder dies 
before the death of the party whose life is insured, perhaps the ad- 
ministrator of the holder could, for the purpose of converting the as- 
sets into money and settling up the estate in due course of law, sell 
the policy to any one who might choose to become the purchaser. 

There is no error in the record of which Hazzard can complain. 

We proceed to the consideration of the errors assigned by the ap- 
pellant. 
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The first is that the complaint does not state facts sufficient to con- 
stitute a cause of action. 

No point is made upon this assignment in the brief of counsel 
for the appellant, and we discover no defect in the complaint. 

Second : That the court erred in overruling the appellant’s demur- 
rer to the second paragraph of the reply to the fourth paragraph of 
the answer. 

By the fourth paragraph of its answer, the company alleged that 
the policy had been assigned by Cone in his lifetime to Hazzard, 
and that the assignment had been consented to by the company, set- 
ting out acopy of the assignment and the consent of the company 
indorsed thereon. 

The reply admits the assignment, and the consent of the company 
as alleged, but avers that said Wilbur F. Hazzard did not, when said 
assignment was executed, have, and has not now, and never has had 
any insurable interest whatever in the life of the said William S. Cone, 
and that said assignment was and is wholly void in law. 

{It is objected that the replication is bad as averring a conclusion of 
law and not matter of fact. 

This objection would seem to be well taken. Whether Hazzard had 
any insurable interest in the life of Cone depended upon facts which 
are not stated. Whether he had any such interest depended upon 
the law as applied to the facts, but no facts are alleged from which 
such conclusion is drawn. Had the pleading alleged that Hazzard 
had no interest in the life of Cone it would probably have been suffi- 
cient. But the allegation is that he had no insurable interest. The 
pleading is pregnant with an affirmative, viz., that Hazzard had an 
interest in the life of Cone, but alleges that it wasnot an insurable 
one. This must be a conclusion of law drawn from matter not stated. 
But we doubt whether the judgment should be reversed because the 
replication was erroneously held good on demurrer, inasmuch as the 
whole record shows that the appellant was in no manner injured by 
the ruling. We have seen that Hazzard filed his counterclaim in the 
cause, setting up against the plaintiff his claim to the policy, and 
against the company his supposed right to recover the amount there- 
of, and that the issues formed thereon were found against him. The 
judgment, it seems to us, precludes Hazzard from bringing another 
action against the company on the policy. 

But we pass this point, inasmuch we have concluded that the judg- 
ment will have to be reversed on other grounds, and when the cause 
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goes back the parties, if they desire it, can probably obtain leave to 
amend their pleadings. 

Third. The court erred in overruling the appellant’s motion to 
strike out the second paragraph of the reply to the fourth paragraph 
of the answer. 

We see no error in this ruling. A motion to strike out a yung 
is not the proper mode of testing its sufficiency. 

Fourth. The court erred in overruling the motion of the appellant 
to set aside the rule to answer the counterclaim of Hazzard. It is 
claimed by the appellant that it,could not be compelled to answer the 
counterclaim of Hazzard without being summoned to appear to it, it 
being substantially a new action by him. 

We do not think any summons was necessary. Pattison vs. Caugh- 
ham, 40 Ind., 253. If it was, it did not concern the plaintiff, and any 
error committed in this respect, in favor of Hazzard against the com- 
pany, could not affect the action of the plaintiff against the com- 
pany. 

Fifth. The court erred in overruling the motion of the appellant to 
strike out the second paragraph of the reply to the second paragraph 
of the answer of the company. 

We see no reason for striking out the paragraph of reply men- 
tioned. 

Sixth. The court erred in overruling the appellant’s motion for a 
now trial. This assignment raises the important questions in the 
cause, as between the original plaintiff and the company. 

The policy sued on bears the date Sept. 2, 1867, and recites the 
payment of a premium, on that day, of the sum of $62.40, and by 
its terms a like premium was to be paid by the insured on the second 
day of September in every year thereafter, during the life of Cone, to 
be paid by the hour of twelve o’clock, M., on said days. It contains 
the following stipulation, “In case the first renewal premium shall 
not be paid at the time it becomes due, then this policy shall be abso- 
lutely forfeited.” Upon the policy was indorsed the following mem- 
orandum, viz., “ Agents of this company will receive premiums when 
due, but are not authorized in any case to make, alter or discharge 
contracts.” The first renewal premium, that due Sept. 2, 1868, was 
not paid before the 17th of that month, when it seems to have been 
paid to Edward Manly, who was acting as agent for the appellant. 
Cone died in July, 1869. 

On the trial of the caus>, the plaintiff offered and gave in evidence 
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the following letters, from the secretary of the company to the widow 
of the insured, viz.: 


Tnpranapouis, Oct. 30, 1869. 
Mrs. William S. Cone, Laurel, Indiana. Dear Madam: The di- 
rectors desire to know, before paying the lors upon the life of your late 
husband, the terms of the arrangement between yourself and Mr. 
Hazzard. The idea of life insurance is to make provision for widows 
and orphans, and they feel it their duty, before paying the loss, to know 
how much you are to receive, as they are anxious to see that you are 
properly protected. Please state also the amount which your husband 
owed to Mr. Hazzard. The desire of the directors is to see that you 
get your rights, and you will please answer this at your earliest con- 

venience, not mentioning anything about this letter to any one. 
Very truly yours, E. P. Hows, Sec’y. 


Inp1anapouis, Nov. 10, 1869. 
Mrs. Wm. S. Cone, Harrison, Ohio. Dear Madam: Your letter of 
the 3d came to hand in due time, and was very clear and satisfac- 
tory. We thought there was something suspicious in the case, and 
perhaps you were (not?) getting your rights. I think there is no 
question about your being entitled to the whole amount of the policy, 
less what you owe Hazzard and the amount he paid on the premium, 
with interest. Do not say anything to him, but either come up here 
or send the administrator of your husband’s estate, which would be 
better, and in conjunction with him our directors will take legal ad- 
vice on the subject, and take the proper steps to secure you the money. 

We are ready to pay the loss at any time. Very truly yours, 
E. P. Hows, Sec’y. 


These letters were objected to by the appellant, on the ground, 
among other things, that they. were irrelevant, incompetent, and not 
the act of the appellant ; but the objection was overruled and the 
letters admitted in evidence, and the appellant excepted. 

We can discover no grounds on which the letters were competent 
evidence for the plaintiff, and are of opinion that the court erred in 
admitting them. As the renewal premium was not paid until after 
the time stipulated for, whereby the policy became forfeited, the 
letters, if competent, would have a strong tendency to show that the 
company was liable, and therefore, inferentially, that it had received 
the premium after the forfeiture, and had waived the forfeiture. The 
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letters were not the act of the principal, the appellant, and can only 
be regarded as the mere statements of the agent. There was no evi- 
dence that the adjustment of losses was within the scope of the 
secretary’s authority, nor that he was authorized by the company to 
write the letters, or that his act in writing them was ratified by the 
company. The letters were not written in connection with, and as 
explanatory of any act, whereby they might become a part of the res 
geste. In short we sze no ground on which their introduction can be 
mainta‘ned. In the case of Baptist Ch. vs. Brooklyn Fire Ins Co., 
28 N. Y., 153, it was held that the statement of the secretary of the 
company, made in his office on the moraing after the fire, to the offi- 
cers of the church, that the church was insured at the time of the fire, 
was not competent evidence against the company. See also Hynes 
vs. Hays, 25 Ind., 31, and the Union Central Life Ins. Co. vs. Thom- 
as, 46 Ind., 44. 

In the progress of the trial, the plaintiff propounded the following 
question to a witness, viz.: ‘“ Was it the custom of the company to 
receive payments of premiums after they were due?” To this ques- 
tion the appellant objected, on the ground that it was not competent 
to prove the custom ; that the inquiry should be limited to the facts 
in this particular case. The objection was overruled, and exception 
taken. The witness answered as follows: ‘‘There were positive in- 
structions given by me to the sub-agents, and by the authorities of 
the company to me, that a premium should in no case be received af- 
ter it was due, unless the party was in good health, a'though we 
sometimes received payments thirty days, or even sixty days, after they 
were due, particularly when it was in town here, and I could see the 
parties. I know of one or two instances in which it was refused at 
the office when we had knowledge of the party’s bad health.” 

We think the court erred in the admission of this evidence. The 
custom or usage of the company could not be set up to control the 
terms of the contract between the parties. 2 Pars. on Cont., 546 ; 
Atkinson vs. Allen, 29 Ind., 375; Clem vs. Martin, 34 Ind., 341; 
Raffert vs. Scroggins, 40 Ind., 195; King vs. Enterprise Ins. Co., 
45 Ind., 43. Nor do we think the evidence admissible as affording 
an inference or presumption that in this case the premium was re- 
ceived by the company after it was due, and the forfeiture waived. 
Such evidence for such purpose is too remote and speculative to af- 
ford any just foundation for the inference. 

The court charged the jury, among other things, that the receipt 
of the premium by the agent of the company after it became due, 


* 
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would bind the company without any ratification on the part of the 
company. This proposition is embraced in the second and fifth 
charges, which need not be set out in full. The latter part of the 
fifth charge is as follows: “I have already told you the action of 
the agent in accepting the premium for Cone after the day it was due, 
in the absence of fraud, would bind the company without any subse- 
quent ratification by the company.” This proposition is wrong with 
reference to the policy sued upon. The policy contained a memo- 
randum, as has been already stated, which was notice to the insured, 
that “ agents of this company will receive -premiums when due, but 
are not authorized in any case to make, alter or discharge contracts.” 
Here was abundant notice to the insured that the agent had no au- 
thority by the receipt of the premium after it became due, or other- 
wise, to alter the contract by a waiver of the forfeiture. Doubtless, 
if the company had received from the agent, and retained the pre- 
mium, knowing all the facts, that would have been a ratification 
of the act of the agent, and a waiver of the forfeiture. The United 
Life and M. Ins. Co. vs. Pres. etc. Ins. Co. of N. A., 42 Ind., 588. 
But this is not the proposition stated in the charges. We think un- 
der such a policy as that in suit, the agent has no authority to re- 
ceive the premium after it becomes due, and thereby alter the legal 
effect of the contract as to forfeiture in case of non-payment when 
due. The agent’s powers in this respect are limited, and of this the 
insured has notice. This view is sustained by the following authori- 
ties: Koelges vs. Guardian Life Ins. Co., 2 Lansing, 480 ; Bouton vs. 
Am. Mut. L. Ins. Co., 25 Conn., 542; Ryan vs. World Muf. L. Ins. 
Co., 41 Conn., 168 ; Acie vs. Fernie, 7 M. & W., 150 ; Catoir vs. Am. 
L. Ins. & T. Co., 33 N. J. L. R., 487; Wall_vs. Home Ins. Co., 8 
Bosw., 597. 

There are some other questions discussed by counsel for the appel- 
lant, but as they may not arise upon another trial of the cause, and 
as this opinion has already been extended to more than usual length, 
we pass themover. The judgment as between the appellant and the 
appellee, Lefton, will have to be reversed for the reasons above 
given. 

The judgment below, in favor of the plaintiff against the insurance 
company, is reversed with costs, and the cause remanded for a new 
trial. 





Maher vs. Hibernia Ins. Co. 


COURT OF APPEALS OF NEW,YORK. 


DENNIS MAHER, Respondent, 
18, 


HIBERNIA INS. CO., Appellant.* 


The phrase in a policy, ‘ occupied as a dwelling,” is ordinarily a warranty that the , 
building is, at the time of issuing the policy, occupied in that way only. 

The words having a fixed legal construction, the insured cannot in an action at law 
vary their purport by parol evidence. 


But parol evidence tending to show that the insured sought to have the phrase 
corrected to correspond with the facts, and was dissuaded by the insurer, may 


be admitted to estop the insurer from alleging the misdescription as a bar. to 
recovery. 


Such evidence may also be received if it tends to make a case in equity for a re- 
formation of the policy. 


Where the pleading contains no specific allegation of a mistake of fact, but avers 
that which shows that the parties were mistaken as to the effect of the lan- 
guage they used ; 


Held, that this is sufficient averment of matter upon which a reformation of the con- 
tract may be based. 


Evidence showing that the insurer and insured meant to insure the building that 
was burned, but by a misconception as to the meaning and effect of the lan- 
guage, used terms in the policy which misdescribed it, and exonerated the 
company from legal liability, makes a proper case for reformation of the 
contract. 


An action may be brought for reformation of the contract, and for a recovery at 
the same time upon the contract when reformed, and it is not irregular to try 
such action before a judge and jury. 

The insured asserted, and swore in the preliminary proof, that the building was oc- 
cupied as a dwelling only, which was not trne. The policy provided that any 
fraud or false swearing should forfeit all claims under it. 

Hd, where the occupation was given in the same form of words as in the policy, 
where it was a misdescription through mutual mistake, authorizing a reforma- 
tion of the contract, that there was not fraud or false swearing within the 
meaning of the policy. Such proofs are sufficient compliance. 

Judgment affirmed. 





* Decided November 14, 1876. 
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Foteer, J. 

The cas2 was given to the jury without exception to the charge in 
any matter which is presented to this court on the points made here. 
The legal positions laid down to the jury, must be taken as the law 
of the case. They found for the plaintiff upon the questions of fact 
submitted to them, and the defendant is bound by the verdict and 
the judgment thereon, unless during the trial there was some 
error made by the court, and which is brought up by the exceptions 
taken. 

It is not to be denied that this phras3in a policy of fire insurance, 
viz.: ‘‘occupied as a dwelling,” is ordinarily a warranty by the in- 
sured, that the building so described, and on which the risk is taken, 
is in fact, at the time of issuing the policy, a building occupied only as 
a dwelling-house. Alexander vs. Germania Fire Ins., Co. N. Y. 
Court of Appeals, (5 Ins. L. J., 360,) citing Wall vs. East River Ins. 
Co., 7 N. Y., 370; Parmalee vs. Hoffman Fire Ins. Co., 54 ib., 193. 
If the plaintiff is to be held to the policy in this case as it is written, 
he has warranted that the building insured was, at the time of in- 
surance, occupied as a dwelling-housg, and in that case the facts un- 
disputed show that there has been a breach of the warranty. 

It is claimed by the plaintiff that there is evidence in the case 
which relieves him from the pressure of this phrase in the contract, 
and from the consequences. It was shown upon the trial, to the sat- 
isfaction of the jury, that the plaintiff and the local agent of the de- 
fendants, when the latter filled out out and issued the policy, knew 
that the building in question was in fact occupied otherwise than 
only as a dwelling-house ; that they both meant to insure the building 
in that other state of occupation ; that they both thought that the 
terms used in the policy in describing the building were such as 
would designate it in that state of occupation ; that it was their in- 
tention to use terms of that purport; and that after the policy was 
issued, the plaintiff, doubting whether that intention had been well 
carried out, and expressing that doubt to the local agent, was assured 
by him that the phraseology used was apt and ample to express 
their meaning and intention. It was upon this evidence that the case 
was given to the jury, and upon it they found for the plaintiff under 
the charge of the court. 

The defendants contend that this evidence was not admissible, and 
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should have been stricken out on the motion made by them to that 
end. If this action is to be treated as one purely at common law, it 
is clear that this evidence could not be admitted to vary the con- 
tract. If the language used was ambiguous, or if it was used in some 
particular sense, where susceptible of different meanings, parol evi- 
dence might have been proper to show what was the meaning of the 
parties in its use ; but where the terms employed have a settled legal 
construction, they may not be contradicted therein by parol evidence. 
Pindar vs. Resolute Fire Ins. Co., 47 N. Y., 114. The plaintiff hav- 
ing taken the contract in the form of words in which it now appears, 
cannot, in an action at law, vary its purport by parol evidence, and 
prove that it does not mean what it says. 

But it was not necessarily in this view alone that the evidence was 
offered, and might have been received. In the case of Pindar vs. 
Resolute Fire Ins. Co., (supra,) itwas said: If the insured was not 
content to submit to those conditions, he should have rejected the 
policy. In effect this is saying, that the insured must make himself 
master of the form and contents of his policy when he receives it, 
and if it is not to his liking he must effect a change either in that 
policy, or by getting one from another underwriter. Now if the in- 
sured is disposed, and makes effort to do this, and is prevented, or 
thrown off his guard, and dissuaded therefrom by the act or declar- 
ation of the insurer, is not the latter estopped from setting up in bar 
of an action on the policy, the letter of the contract, and that the sit- 
uation of the property does not agree therewith, and from claiming 
the strictly legal consequences therefrom? It was in evidence that 
after the issuing of the policy to the plaintiff, he called the attention 
of the local agent to the erroneous description of the building insured, 
and was told that it made no difference. So, likewise, it was in evi- 
dence that the general agent and secretary of the defendants, with a 
knowledge of the description of the building in the policy, inspected 
in person the property insured, and pronounced the risk taken a 
good one. This evidence was material and competent as tending to 
show that the plaintiff was not careless ; was not thoughtlessly satis- 
fied with the terms of the policy, but sought an emendation thereof, 
and was baulked of a successful pursuit thereof by the action and dec- 
laration of the defendants, through their agents and officers. 

Hence the admission of this evidence upon the trial was not erro- 
neous ; nor was it erroneous to retain it in the case against the mo- 
tion of the defendants to strike it out. 
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Nor was it erroneous to receive the evidence if it tended to make a 
case in equity for a reformation of the policy. 

It was objected on the trial, that there was no allegation in the 
pleadings that there was a mistake of fact, and that hence and be- 
cause the plaintiff knew what the policy said when he received it, 
there was no case made for a reformation of the contract. The plead- 
ing of the plaintiff is inartificial in its statement; but it avers the ex- 
istence of facts substantially as they afterward appeared in evidence. 
There is no specific allegation of a mistake of fact, but it avers that 
which shows that the parties were mistaken as to the effect of the 
language which they used, and this is an averment.of matter upon 
which a reformation of a contract may be based. Pitcher vs. Hen- 
nessy, 48 N. Y., 415. 

It is enough to authorize the reformation of a contract if it appears 
that, through the mistake of both parties to it, the intentions of 
neither have been expressed in it. Nowif a court of equity had a 
right to find from the evidence that both the insurer and the insured 
meant to insure the very building that was burned, and meant to 
put in the policy no expression as to the character or situation of it, 
different from the facts ; but by a misconception as to the meaning 
and effect of language have used terms which do express that which 
they did not intend to express, and which did fail to express that 
which they did intend to express ; such evidence does make a case for 
a reformation of the policy, so as to conform it to the intentions and 
purposes of the parties. Many vs. Beekman Ins. Co., 9 Paige, 188 ; 
Pitcher vs. Hennessy, 48 N. Y., 415 ; McCall vs. Ins. Co., N. Y. Court 
of Appeals, September, 1876, (6 Ins. L. J., 3.) They meant to insure 
the building which was burned ; they meant to correctly describe it ; 
they used words which they thought did correctly describe it. It 
turns out that in this they were honestly mistaken. It is in the pow- 
er of a court of equity, on being satisfied of that, to so reform and 
re-write the contract as that it shall state truly what the parties in 
fact agreed, and what they intended to write out as their agreement. 
It is true that they knew what words were used in the instrument. 
Doubtless they knew the ordinary meaning of those words. The ev- 
idence, however, authorized a finding that they mistakenly supposed 
that those words when used in a contract for insurance were proper 
terms in which to describe the building tendered by the plaintiff, and 
accepted by the agent of the defendant, as the subject of that contract. 
It resulted therefrom, from that mistake, that the contract failed to 
express the fact as agreed upon between them. The complaint in the 
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action alleges facts upon which to base a prayer for judgment of a 
reformation of the policy, and for a recovery upon the policy as re- 
formed, and makes that prayer. 

The evidence was admissible in this view of the case. Van Tuyl 
vs. Westchester Fire Ins. Co., 55 N. Y., 657; Cone vs. Niagata Fire 
Ins. Co., 60 N. Y., 619. 

It matters not that the judgment contains no formal clause of re- 
formation of the contract. The point we are now considering, is as 
to the admissibility of the evidence under the issues made wy the 
pleadings. 

An action may be brought for a reformation of a contract, and for 
a recovery at the same time upon the contract when reformed. See 
New York Ice Co. vs. N. W. Ins. Co., 23 N. Y., 357; and it is not ir- 
regular to try such action before a judge and jury. Pitcher vs. 
Hennessy, supra. 

When the plaintiff furnished to the defendants the preliminary 
proofs of loss, he asserted therein that the building was occupied 
as a dwelling-house, and for no other purpose whatever. He made 
oath thereto. 

The ninth condition attached to the policy is, among other things, 
that if there appear any fraud or false swearing, the insured shall 
forfeit all claims under it. 

It is plain from the testimony that the matter thus asserted was 
not correct in fact. 

But was the making this statement, and the verification of it by 
oath, “ false swearing,” within the meaning of that phrase as used in 
the policy? It is used there in association with the word “ fraud,” 
and must have a similar interpretation. The latter is any trick or 
artifice by one, to induce another to fall into, or remain in an error 
to his harm. The former is a verified false assertion, which does de- 
ceive, or is fitted and likely to deceive the one to whom it is made. 
But one may not be deceived by an assertion which to his own knowl- 
edge is false. 

The defendants, when the preliminary proofs were served upon 
them, had knowledge of the character and situation of the building. 
Their agents and their secretary knew, aud that was knowledge in the 
defendants. They knew, too, that by the form of words used in the 
policy the insurer and the insured meant not a building occupied ex- 
clusively as a dwelling-house, but one for the most or a main part so 
used, and at the same time used in part as a grocery and saloon. It 
is not to be seen how the insurer was deceived or likely to be de- 
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ceived by the use of a form of words in the proofs of loss, applied to 
the same building described by that form of words in the policy. 
The words in the policy when charged with the meaning given to 
them by the parties using them, were not untrue as between them, 
though to the mind of others than the parties they may not have 
conveyed a true description of the building. How can we say that 
the same words, used by the same parties in reference to the same 
subject, were between them false, though others on reading them 
would not get a true notion? 

Another point is made by the defendants, viz.: That the policy if 
taken as reformed, and made by a change of its terms to express the 
real contract between the parties, then there has been no “ proofs 
of loss” furnished by the plaintiff. 

This is not tenable. It is rather plausible than real. The plaintiff 
did furnish to the defendants a paper, which it must be conceded 
was in some sorta “proofs of loss.” It was furnished under the 
contract for insurance which was really entered into between the par- 
ties. A reformation of the form of the contract would not change 
the contract. It would only make it in written shape what it was 
in fact, and what.each party knew it to be in fact. When the plain- 
tiff gave to the defendant his proofs of loss, he gave and it received 
under that contract, which was the contract as they knew it always to 
have been. The subsequent change of the writtten form of the con- 
tract, as it did not make another contract in fact, so it did not make 
another contract requiring new or further proofs of loss. Knowing 
what the contract really was, the defendant received the proofs of loss 
under it, and if it was defective in form or matter, should have re- 
turned it, pointing out the defect. Not having done so, the defendant 
may not now object to it. 

This disposes of all the points raised by the defendants in this 
court, and of all the exceptions taken upon the trial and here relied 
upon. The case was not given to the jury in precisely the view of 
it which we have taken. But there was no exception by the defend- 
ants to thecharge. If there was error in it, it is not brought to our 
attention. The defendants having failed to show any error by the 
points made here, upon the exceptions taken on the trial, the judg- 
ment appealed from should be affirmed. 

All concur ; Auten, J. in result ; Anprews, J., on ground that evi- 
dence was proper to reform the contract ; Rapatxo, J., not voting. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


KATE J. BAYLISS ) 


vs. * 


TRAVELERS INS. CO., or itil 


Death occasioned by the insured inadvertently taking an overdose of opium which 
had been prescribed by a physician on account of sickness, is a death caused 
by “‘ medical treatment for disease” within the meaning of the clause in an 
accident policy, ‘‘ that this insurance shall not extend toany death or disability 
which may have been caused wholly or in part * * byany surgical operation, 
or medical or mechanical treatment for disease.” 


Such death is not a case of bodily injury effected through ‘external, violent, and 
accidental means” occasioning death within the meaning of the policy, and for 
which the insurers were liable. 


BEneEDIct, J. 
This action is brought upon a policy of insurance issued by defen- 
dants, whereby they agreed to pay to the plaintiff the sum of $10,000, 
“within ninety days after sufficient proof that the insured, William 
E. P. Bayliss, at any time within the continuance of the policy, shall 
have sustained bodily injuries effected through external, violent, and 
accidental means, within the intent and meaning of this contract, and 
the conditions hereunto annexed, and such injuries alone shall have 
occasioned death within ninety days from the happening thereof.” 
The contract contained the following proviso: ‘‘ Provided, that 
this insurance shall not extend to any death or disability which may 
have been caused wholly or in part * * * by any surgical opera- 
tion or medical or mechanical treatment for disease.” 
The cause was tried before the court and a jury, when upon the 
evidence adduced a verdict for the plaintiff was directed, subject to 


* Decision rendered February 24, 1877. 
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the opivion of the court upon the question whether the facts proved 
were sufficient to render the defendants liable upon their policy. 

The following are the facts as derived from the evidence, and in 
stating them, I adopt the conclusions of fact most favorable to the 
plaintiff that the evidence will permit to be drawn. 

The insured died on the 20th day of November, 1872. A week or 
so previous to his death he was suffering from influenza, the result of 
a cold, and was then treated therefor by his physician. He began to 
get better, when, on Friday night before his death, he had an attack 
of cholera morbus, accompanied with convulsions, which “seemed to 
compietely shatter his nervous system, and left him in a wholly nervous 
state.” On Monday following he was again better, proposed to go to 
his business, and asked his physician “on account of restlessness to 
give bim some opiate for a quiet night’s sleep.” The physician or- 
dered a preparation of opium, and directed him to take twenty drops 
of it before going to bed. He was at this time taking chloral under 
the same medical advice, and the opium was directed to be taken in 
addition to a prescribed dose of chloral. 

That night the insured took the prescribed dose of chloral, and, as 
may be inferred from the facts shown, a dose of opium also. 
There is no direct evidence as to the quantity of opium he 
took, but I shall treat the case as if the evidence respecting 
the symptoms that followed, and the actions of the insured, were 
sufficient to warrant a jury in finding that through inadver- 
tence the insured took more opium than he intended to take, 
and such a quanity that his death was caused thereby. It is by no 
means clear that such finding would be warranted by the evidence 
given, and it is certain that no conclusion more favorable to the plain- 
tiff can be drawn from the proofs, 

I am therefore to determine whether, as matter of law, such a death 
is within the scope of the policy sued on. 

Upon this question my opinion is adverse to the plaintiff. 

AsI view the evidence, the death was caused by ‘‘ medical treat- 
ment for disease,” and if so, it was excepted by the terms of the 
policy. 

The contention in behalf of the plaintiff is that the opium was not 
administered by the hand of a physician, and moreover was not the 
dose directed by the physician to be taken, but was a dose taken by 
the insured upon his own judgment, and that these facts takes the 
case out of the exception in the policy. 

But it must be conceded that the opium which caused the death 
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was taken by the insured with the object of allaying the nervous ex- 
citement from which he was suffering. Certainly then this was 
disease ; the advice of a physician had been taken as to its cure. 

It is equally certain that here was a treatment of this disease, for 
the remedy pressribed by the physician was taken, although in exces- 
sive quantity, and the opium taken was so taken because the physician 
had prescribed it to remedy the disease. The opium was taken 
with no other object than to effect the result that the physician had 
advised should be attained by using opium. Under these circum- 
stances, the fact the patient deviated from the direction given by the 
physician in the matter of amount, and upon his own judgment took 
a larger dose than had been directed, does not change the character 
of the act. The object of the insured in taking the opium he did, was 
to cure or else to kill. 

The facts repel the idea of an intention to kill, and prove the in- 
tention to cure. Death caused by such an act, done with such an in- 
tent, is in my opinion a death caused wholly or in part by medical 
treatment for disease, and therefore is not covered by the policy. 

Iam also of the opinion that the facts do not disclose a case of 
bodily injury effected through “external, violent, and accidental 
means,” occasioning death, within the meaning of the policy. 

I do not consider that violence can fairly be said to be an ingredi- 
ent in the act of taking a dose of medicine, although the medicine be 
destructive, and death the result. 

These considerations compel to a denial of the motion for judgment 
in favor of the plaintiff, and a direction that judgment for the defen- 
dant be entered. 





Report of Decisions. 


NEW YORK COURT OF APPEALS. 


WILLIAM F. EDINGTON, Respondent, 
vs. 


MUTUAL LIFE INS. CO., Appellant.* 


Where the policy recites that in consideration of the representations made in the 
application for the same, the insurance is made, but does not make the appli- 
cation a part thereof, or in any other way refer to it, it is a complete contract 
by itself, and may be introduced as evidence without the application, although 
the latter contains an agreement that the particulars required from applicants 
shall form a part of the contract. 

The subsequent introduction of the application by the defendant, is a waiver of 
the objection that it was not introduced by the plaintiff. 

Where no act of the insured was offered in evidence but mere declarations alone, 
without any fact which established his condition of health, or which consti- 
tuted a part of the res geste ; 

Held, in an action brought by the assignee, that such declarations, tending to show 
breach of warranty, were not admissible. 

The New York statute, which prohibits a physician from disclosing any informa- 
tion received by him which is necessary to enable him to prescribe for a patient 
under his charge, must be liberally construed as a remedial statute, and ex- 
cludes the evidence of medical attendants, not only as to information obtained 
from the lips of the patient, but as to information acquired from the patient, 
from the statements of others who may surround him at the time, or from ob- 
servation as to his appearance and symptoms. 

The right of objecting to such evidence is not restricted to the patient insured, or 
his personal representatives, but may be availed of by his assignee. The pro- 
tection of the law does not cease upon the death of the party. It can only be 
removed by the party himself or his legal representatives. 

The privilege is not abrogated by that section of the Code, by virtue of which a 
party to an action may examine the adverse party as a witness, in the same 
manner as other witnesses may be examined. 

Where the answers were not in response to questions in the application, but no 
objection was made or further answers required at the time ; 


Held, that this was a waiver of any additional answer. 


* Decided November 14, 1876. 
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Where the evidence, taken in connection with ‘the answers, left it a fair question 
for the jury, whether the insured could be charged with an omission to give 
information, which constituted a fraudulent suppression of the truth and 
vitiated the policy, a refusal to allow the questions to be submitted to the jury 
was error calling for reversal of judgment. 


Judgment reversed. 


Henry E. Davirs, for Appellant. 
Gero. F. Danrorts, for Respondent. 


Miter, J. 


Numerous objections were made upon the trial to the ruling of the 
judge in regard to the admission of evidence. These decisions are 
properly the first subject for consideration. It is claimed that the 
court erred in overruling the objection of the defendant to the ad- 
mission of the several policies of insurance, without the application 
upon which they were based, and which it is insisted were the basis 
of and formed a part and parcel of the same. Each of the policies 
recites, that in consideration of the representations made in the ap- 
plication for the same the insurance is made, but it does not make 
the application a part thereof, or in any other way or manner refer to 
the application. It is of itself a complete contract without the ap- 
plication, and so far as that may be considered as material in affecting 
or changing its true import, it would more properly belong to the 
defendant to introduce it in evidence. It is true, it is stated in each 
of the applications, that it is agreed that the particulars required 
from persons proposing to effect insurance, shall form a part of the 
contract with company ; but as no reference whatever is made to 
the application in either of the policies, and it is not required to make 
a complete contract, or to explain the meaning of the same, and as 
the application properly belonged to and was left in the possession of 
the company for its benefit, no good reason is apparent why the plain- 
tiff should introduce it as a portion of his testimony. Neither of 
them constitute a part of the instruments upon which the action was 
brought, and the rule that a portion of a writing cannot be received 
as evidence while a part is withheld, is not applicable where the policy 
itself does not show affirmatively that the application for insurance 
constituted a part of it. But even although the applications were 
originally required to be introduced in evidence by the plaintiff, if any 
error was committed in this respect, it was waived by the subsequent 
introduction of the same by the defendant, and the exception was 
thus neutralized. Rich vs. Rich, 16 Wend., 666. 





114 Report of Decisions. [ Feb, 


It is also urged that there was error upon the trial in excluding the 
declarations of the assured as to the condition of his health, made at 
various times and to different persons. One of the offers made was 
an application of the assured to the Adtna Life Insurance Company 
for an insurance upon his life, dated May 17, 1867, in which was con- 
tained certain answers, statements, and representations as to his 
health, physical condition, and other subjects, upon which he made 
answers in the applications, that before the policies mentioned in the 
complaint were issued, he was afflicted with certain diseases contrary 
to the representations made in these applications presented to the de- 
fendant, and that the application to the Aitna Life Insurance Com- 
pany disclosed this. The others were the declarations and admissions 
of the assured, which he made as to his diseases and physical condition, 
to the effect that he was afflicted with some of the diseases referred to 
in the applications, and was of unsound health. Most of these de- 
clarations embraced a period some time prior to the issuing of the 
policies, and some of them extended beyond that period of time. 
The various decisions in regard to these statements and declarations 
may all properly be considered together. The object of the evidence 
offered, was to establish the defense set up, that there was a breach 
of warranty, by proving the existence of diseases which he had de- 
nied that he was afflicted with, in his answers to the applications 
made to the defendant. 

The action here was brought by an assignee of the policies, and the 
rule appears to be well settled in this State, that the declarations 
of the assignor are not admissible against the assignee. This rule 
has been applied to the holders of a negotiable promissory note, Paige 
vs. Cagwin, 7 Hill, 361, and to the assignee of a mortgage. Booth vs, 
Sweezy, 8 N. Y.,276; Foster vs. Beals, 21 N. Y., 247; Schenk vs. 
Warner, 37 Barb., 258. It is also held that the admissions of a party 
insured, made after the plaintiff obtained the policy, as to his habits, 
are not competent. Rawls vs. American Mutual Life Ins. Co,, 27 
N. Y., 282. The cases cited do not decide the precise point, but we 
think it is fully considered in a recent decision of this court in the 
case of Swift vs. Massachusetts Mutual Life Ins. Co., 63 N. Y., 186. 
(5 Ins. L. J., 53.) In that case, proof was offered of statements made 
by the insured prior to the insurance, and ‘‘in immediate reference 
to his acts and to facts in his then bodily condition.” One of the 
grounds of the defense was, that the assured concealed the material 
fact, that he had a scrofulous complaint. There was proof to show 
that the assured was lame ; that members of his family had died of 
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that disease, and of its tendency to become hereditary, and also tend- 
ing to show that he had this disease before and at the time when he 
died. The declarations were offered in connection with these facts, 
and it was held to be a reasonable and conclusive way of showing a 
person’s knowledge of his bodily condition to prove declarations con- 
cerning it, concurrent with some fact or act in relation thereto, and 
that when declarations are made, not too long before the affliction 
and examination, and when a part of the res geste, of some act or fact 
exhibiting a condition of health which they legitimately tend to ex- 
plain, they are admissible to show knowledge in the assured of his 
physical condition. The authorities bearing upon the question pre- 
sented were discussed and examined, and a review of them is not now 
required. It is sufficient to say that within the cases to which reference 
is made in the case last cited, as well as the principle there laid down, 
the testimony was not admissible, and was properly excluded. No 
act of the insured was offered in evidence, but mere declarations 
alone, without any fact which established his condition of health, or 
which constituted a part of the res geste. This case bears no analogy 
to that last cited, and within the latter the ruling here can be up 
held. 
The testimony of the physicians offered upon the trial we also 
think was properly rejected, for the reason that the information asked 
for was obtained by the several physicians while attending the insured 
as a patient in a professional character, and was therefore privileged, 
within the provision of a statute of this State. 2 R. S., 422 § 73. The 
statute is very explicit in forbidding a physician from disclosing any 
information received by him which is necessary to enable him to pre- 
scribe for a patient under his charge. It was a just and useful enact- 
ment, intended to give protection to those who were in charge of 
physicians from the secrets disclosed to enable them properly to pre- 
scribe for diseases of the patient. To open the door to the disclosure 
of secrets revealed on the sick bed, or when consulting a physician, 
would destroy confidence between the physician and the patient, and, 
it is easy to see, might tend very much to prevent the advantages and 
benefits which flow from this confidental relationship. The point 
made that there was no evidence that the information asked for was 
essential to enable the physician to prescribe is not well taken, as it 
must be assumed, from the relationship existing, that the information 
would not haye been imparted except for the purpose of aiding the 
physician in prescribing for the patient. Aside, however, from this, 
the statute in question being remedial, should receive a liberal inter. 





116 Report of Decisions. [ Feb., 


pretation, and not be restricted by any technical rule. When it speaks 
of information, it means not only communications received from the 
lips of the patient, but such knowledge as may be acquired from the 
patient himself, from statements of others who may surround him at 
the time, or from observation of his appearance and symptoms. 
Even if the patient could not speak, or if his mental powers were so 
affected that he could not accurately state the nature of his disease, 
the astute medical observer would readily comprehend his condition. 
Information thus acquired is clearly within the scope and meaning of 
the statute. 

None of the cases cited by the appellant’s counsel are in conflict 
with the interpretation given. In Kendall vs. Gray, 2 Hilt. 300, the 
judge in his remarks as to the general rule of evidence on the subject 
gives full force to the statute and applies it to physicians while attend- 
ing patients professionally. ‘The evidence there offered also was not 
from the physician, and the communication does not appear to have 
been made the basis of a prescription, and it was held to be compe- 
tent. In Hewit vs. Prime, 21 Wend., 79, it was held that a physician 
who had been consulted by the defendant as to the means of procur- 
ing an abortion was not privileged from testifying. This is not a case 
in point, and the decision was placed upon the ground that it was 
doubtful whether the communication to the physician could be consid- 
ered as made while consulting him professionally, and that the iufor- 
mation given was not essential to enable him to prescribe for the pa- 
tient. Neither of these cases sustain the doctrine contended for by 
the appellant’s counsel. 

It is also urged that, as to Dr. Carpenter, there was a covenant 
that he was competent and empowered to give information as to the 
state of health of the assured, and as to other matters, and it was 
competent for the assured to waive the privilege, and he did so waive 
it as to Carpenter. He was the medical referee for the purpose of 
answering inquiries as to the condition of health of the assured, 
with a view of enabling the defendant to determine the accuracy of 
his statements in the applications. The offer of évidence made in 
connection with the testimony of Dr. Carpenter was general in its 
character, embracing all the physicians who had attended and pre- 
scribed for the assured, and not being restricted to proof from him as 
a medical examiner, the question does not arise whether it would have 
been competent if made in that qualified form. 

There is no ground for claiming that the right of objecting to the 
disclosure of a privileged communication is strictly personal to the 





1877.) Edington vs. Mutual Life Ins. Co. 117 


party making it, or to his personal representatives, and that it cannot 
be available to a third party. No valid reason is shown why an assignee 
does not stand in the same position, in this respect, as the original 
party, and the decease of the latter cannot affect the right of the former 
to assert this privilege. The authorities cited to uphold a contrary 
doctrine, do not go to the extent claimed, with the single exception, 
perhaps, of Allen vs. the Public Administrator, (1 Brad., 221,) where 
the question presented was decided as apparently arising during the 
progress of the hearing. It is subsequently reported at page 378 of 
the same volume, when the will was admitted to probate, and although 
the case was heard in the Court of Appeals, it does not appear that 
the point first decided was considered or determined. How far a dis- 
tinction may be held to exist, where the question arises upon the pro- 
bate of a will, and a case where an assignee has acquired a right, it is 
not necessary to determine at this time, but the general rule is well 
settled, that the protection which the law gives to communications 
made in professional confidence does not cease upon the death of the 
party. The seal which the law fixes upon such communications re- 
mains, unless removed by the party hims-If, or by his legal representa- 
tives. 1 Greenl. Ev., § 243. 

It is also urged that § 390 of the Code, by virtue of which a party to 
an action may examine the adverse party as a witness, in the same 
manner as other witnesses may be examined, abrogates the privilege, 
and as it would have been competent, if the applicant had been living, 
to have examined him as a witness, no privilege can be interposed 
by his death. Some cases are cited to sustain this position, which 
have reference to the relationship between attorneys and their clients, 
while both are alive, and the effect of the section cited upon the same. 
It is not necessary to determine whether these decisions can be up- 
held, as those cases present s»mewhat of a different question. But 
even if there may be any valid ground for holding that, while the 
parties are alive, the Code sweeps away the common law rule estab- 
lished in the interest of justice and on grounds of public policy, that 
communications ‘made confidentially between an attorney and his 
client are privileged and should be protected, it by no means neces- 
sarily follows that the positive enactment of a statute which established 
the same rule which previously had no exis‘ence in reference to the 
relationship existing between the physician and his patient, is to be 
regarded as nugatory. The s2ction of the Code and the statute re- 
ferred to are in entire harmony, and as a repeal by implication is not 
to be encouraged, each of them can be enforced without any inconsist- 
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ency. It is not to be assumed that the legislature intended to repeal 
a law which was enacted to prevent the disclosure of information ac- 
quired by medical men in a professional capacity, and to remove what 
was previously regarded as a reproach upon the administration of jus- 
tice, without some clear and emphatic indication to that effect. Peo- 
ple vs. Street, 3 Park. Cr. R., 673; 3 R.S., 2d ed., 737. Thisis wanting, 
and we think that the statute remains in full force and has not been 
affected by the provision of the Code cited. 

There was no error in the refusal of the judge to dismiss the com- 
plaint, or to direct a verdict in favor of the defendant. A more seri- 
ous question arises as to the refusal of the judge to allow the defend- 
ant to go to the jury as requested, or to presentany questions to the 
jury. On each of the applications for insurance the applicant was asked 
the following questions : “ How long since you were attended by any 
physician? For what diseases? Give name and residence of your 
usual medical attendant?” On the first and second applications he 
answered, ‘‘ Dr. Carpenter has known me two years.” Upon the 
third application he answered, “ Have none ; only consulted Dr. C. H. 
Carpenter now and then for slight ailment and taken his prescrip- 
tions ; C. H. Carpenter, Geneva, has known me three years.” 

In regard to the answers made to the questions put upon the first 
and second applications it is quite obvious that the answers were not 
in response to the same ; but as no objection was taken on this ac- 
count, and no further answer required at the time, it is fair to assume 
that it was satisfactory and there was a waiver of any additional an- 
swer. Fitch vs. Am. P. Life Ins. Co., 59 N. Y., 573 ; Rawls vs. Am. L. 
Ins. Co., 27 N. Y., 283. 

As to the answers made to the question put upon the third appli- 
cation, the statement made that he had only consulted Dr. Carpenter 
was perhaps calculated to convey the impression that he had no other 
physician, and it is by no means entirely clear that such was the fact. 
It is proven that he consulted Dr. Eastman in 1863, and he made pre- 
scriptions for him then. Dr. Avery also prepared medicines for him 
for a week or ten days after he left Dr. Eastman in 1864, or 1866, and 
also treated him in 1868. Dr. Carpenter testifies that he treated him 
in 1866, and 1870. He cannot state as to 1868, although he had pre- 
viously sworn that he had given him prescriptions during that year. 
Dr. Picot testifies that he prescribed for him in 1868. He gave him 
prescriptions to be used at that time, but did not attend him in any 
sickness, and he gave him prescriptions once in a while for two years 
and a half afterward. These werea month or two apart, and given 
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on the street. It is apparent that the testimony is not very explicit 
as to the correctness of the answer, and as the evidence stood it was 
a fair question for the jury to determine whether the assured could be 
charged with an omission to give such information as the interroga- 
tories were intended to elicit, as constituted a fraudulent suppression 
of the truth and vitiated the policy. Under the circumstances the 
defendant’s counsel should have been allowed to go to the jury upon 
the requests made as to the suppression and fraud upon the third 
application in respect to the employment of a physician 

For the error in refusing to grant this request of the defendant’s 
counsel the judgment must be reversed and a new trial granted, with 
costs to abide the event. 

All concur ; Caurca, Ch. J., in result; Fonaer and Rapatno, JJ., 
not sitting. 


COURT OF APPEALS OF NEW YORK. 


STEPHEN B. BARTEAU, Ex’r erc., Appellant, 
US. 


PHCENIX MUTUAL LIFE INS. CO., Respondent. 


A misrepresentation in the absence of fraud must be in respect to some circum- 
stance material to the risk in order to avoid the policy, while a warranty 
= be literally true, whether material or not ; the materiality is not to be con- 
sidered. 

Where the policy stipulated that if any of the statements or declarations in the ap- 
plication proved in any respect untrue, it should be void, and the applicant an- 
swered that he was aware that any untrue answers in the application would 
avoid the policy ; 

Held, that the answer of the insured that he had never had certain diseases was a 
warranty, and a knowledge of its falsity by the agent would not relieve from 
the consequence of the breach. 


Heid, that if the insured had at any time been affected by paralysis, one of the dis- 
eases mentioned, whether the cause was known or not, and irrespective of the 
severity of the attack, a failure to mention it wasa breach of the warranty. 
Information concerning any cognate affection is withheld at his peril, should he 
be mistaken in its character. 
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Where the evidence that the insured had suffered from paralysis was overwhelm- 
ing, and only offset by general and negative evidence that was not incon- 
sistent ; 

Held, that to carry the case to the jury as upon the weight of evidence, there must 
be such a substantial conflict as to leavean honest doubt in an intelligent 
mind, and it was not error to grant a nonsuit where a verdict against the 
weight of the testimony could not be sustained. 

Judgment affirmed. 


R. E. Anprews, for Appellant. 
Samvet Hann, for Respondent. 


Auten, J. 


It will hardly be questioned that whether Althouse, the insured, had 
or had not suffered from an attack of paralysis prior to the time of 
his application for insurance was a fact material to the risk, and if so, 
it is unimportant whether the statement in the application that he 
had not been thus affected is treated as a mere representation or as a 
warranty. The only difference between the two, is that in order to 
avoid a policy upon the ground of a misrepresentation, it must, in the 
absence of fraud, be in respect to some circumstance or fact material 
to the contract, and by which the insurer is induced to undertake the 
risk ; while a warranty must be literally true, whether the fact war- 
ranted be material or not, as it is competent to parties to make their 
contracts dependent upon any conditions which even caprice may sug- 
gest. In the case of a warranty, the question how far the fact or cir- 
cumstance was or was not material is not to be considered. Bunyan 
on Life Ins., 31 ; Higbie vs. Guardian Mutual Ins. Co., 53 N. Y., 603 ; 
Chase vs. Hamilton Ins. Co., 20 N. Y., 52. But the parties, by the 
stipulation in the policy that if any of the statements or declarations 
made in the application shall be found in any respect untrue, the 
policy shall be void ; and the answer of the applicant that he is aware 
that any untrue answers to the interrogatories making a part of the 
application will vitiate the policy, and forfeit all payments thereon, 
have made the statement that the applicant had never had any of the 
diseases specifically named, a warranty, upon the truth of which the 
validity of the policy is conditioned, and knowledge of the agent of 
the defendant of the falsity of the warranty would not relieve the as- 
sured or his representatives from the conseqnences of a breach, 
Chase vs. Hamilton Ins. Co., supra; Ripley vs. Autna Ins. Co., 30 
N. Y., 136 ; Brown vs. Cattaraugus Mut. Ins. Co., 18 N. Y., 387 ; Foot 
vs. Aitna Life Ins. Co., 61 N. Y., 571. Ifat any time before the appli- 
cation the assured had been partially or totally paralyzed—that is 
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affected in a manner indicating a derangement and disorder tending 
to shorten life, manifested by a paralysis as that term is used and 
understood, from whatever cause the disorder originated, the warranty 
was broken. The fact should have been communicated to the com- 
pany, whether the cause was known or not, and irrespective of the 
degr’e or severity of the attack. (Geach vs. Ingall, 14 M. and 
W., 95. 

This does not include a temporary loss of functional power, resulting 
from some accidental cause, and not affecting the general health, as a 
passing numbness of a limb from a blow or other cause, or the loss of 
consciousness or sensation from some cause not indicating the pres- 
ence of disease which would affect the character of the risk, and not 
of the nature of paralysis. But in withholding information of any af- 
fection resembiing, or of a cognate character with that inquired after, 
the applicant for insurance acts at his peril; and if he chances to be 
mistaken, and he has in fact been affected as he declares he has not, 
his policy will be vitiated. 'The repeated instances in which for a se- 
ries of years the assured was affected with vertigo, dizziness, and a 
rush of blood to the head, and had been for very brief periods of time, 
not exceeding a few minutes in duration, deprived of sensation, and 
the power of voluntary motion, and by which his physical strength 
and health were impaired for a longer or shorter time, may be laid 
out of view in considering the evidence in support of the alleged 
breach of warranty. Serious questions would arise upon the effect of 
the undisputed evidence of these sicknesses, and that the facts were 
undisclosed, upon the validity of the contract upon any trial in which 
the questions should go toa jury. These attacks, although serious 
in view of their frequency, and their indications of present or impend- 
ing disease, lacked the important indications of actual paralysis. The 
physicians agreed that they were not what is known as “‘ paralysis ;” 
but they are equally in accord in the opinion that, unexplained, they 
were indicative of disease and a tendency to paralysis; that they 
were evidence that the patient was a fit if not a probable subject of 
apoplexy or paralysis. 

The evidence that the assured had been actually paralyzed upon 
two occasions before the application, was very positive, and I think 
conclusive. Although the fact that he died of paralysis in less than 
one year after the insurance was effected is not of itself evidence that 
he was, at or before the time of the insurance, subject to that disor- 
der ; when taken in connection with proof by competent and credi- 
ble witnesses of two attacks of paralysis, and that frequently if not or- 
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dinarily, the third attack proves fatal, it is entitled to consideration. 
The insurance was effected in July, eighteen hundred and sixty-seven, 
and we have the testimony of his attending physician that in August, 
1865, and again in March, 1866, he had a distinct and clearly 
marked attack of paralysis of the type known as hemiplegia, a para- 
lytic affection of one half of the body, and that they were not occa- 
sioned by any disorder of the stomach, or any shock of the nervous 
system. Both were described as mild attacks of paralysis. The wit- 
ness gave in detail the changes in the appearance of the patient, and 
the impairment of the functions of the body indicating the disease, 
all of which were conceded to be the well known concomitants of 
paralysis, and evidence of its presence, viz., distortion of the face, ina- 
bility to protrude the tongue in a straight line, to use the right arm 
and right leg, partial deafness, impairment of speech, and inability to 
articulate or control the muscles of the face and mouth. In corrob- 
oration of this statement is the evidence of several of the neighbors 
and fellow workmen of the insured, that during the years 1865 and 
1866, and at times other than those in which he was laboring under 
a temporary vertigo, dizziness, or loss of consciousness and sensation, 
he was unable to articulate, or to converse freely ; and that his gait 
was impaired, and he walked with difficulty, and had not the full 
use of his limbs upon one side; and that he freely admitted that 
he had had an attack of paralysis. There was also proof that he 
applied to a clergyman in his neighborhood for the applica- 
tion of electricity to relieve him from the disability of the par- 
alysis, and not from the temporary ailments before referred to, and 
that he was then unable to articulate, and exhibited every indication 
of a paralytic. A physician called in behalf of the plaintiff testified 
that on an examination of the insured in June, 1867, one year after 
the last attack proved, he discovered no indications that he had had 
a paralysis ; but that witness, as well as every other medical expert 
examined upon the trial, testified that a party may recover from an 
attack of paralysis, and that an individual might have had one or 
more attacks, and no indications thereof be discovered, although a 
severe attack would be likely to leave permanent traces, The same 
witness testified positively that he thought the insured had had some 
paralysis, and that the cause was an overworked condition of the ner- 
vous system, and an excessive use of tobacco. He qualified this by 
saying that this was not paralysis in the fullest acceptation of the 
term, and that there were degrees of paralysis ; and in further expla- 
nation, said that a paralysis from some causes named would be per- 
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manent and incurable, while a man might recover in other cases. 
But it was the type and character of the ailment or disease—its exis- 
tence in fact, and not the degree or cause of it—that the warranty was 
intended to, and did reach. 

Two physicians, acquaintances of the insured, living some distance 
from him, and seeing him occasionally but not professionally, had 
never discovered any indications of paralysis, except that one had no- 
ticed a difficulty in his speech the last time he had met him. The 
widow of the deceased was called as a witness, and testified to sev- 
eral of the minor attacks referred to, and that the attack for which 
Dr. Whittaker was called, in 1865; was one of these attacks, and that 
her husband was not in bed when the doctor visited him, and that 
the patient was not disabled as the doctor had testified. She locates 
the time as in June, while the doctor had stated that it was in Au- 
gust, he was called upon the first occasion ; and the widow makes no 
allusion to the sickness in March followiag, in respect to which the 
doctor had testified. She also differs in her relation of the interview 
with the clergyman in respect to the application of electricity, as to 
some of the details ; but she admits that she did all the talking for 
her husband, and that the arrangement was made, and the remedy 
applied as stated. She says that she did not say on that occasion 
that her husband had had paralysis, but that the doctor had said 
that he had. On the occasion of the sickness in June, she testified 
that he was attacked after he was in bed for the night ; that when spo- 
ken to he did not answer ; that she offered him drink and he could 
not take it, and did not seem to understand what was said to him ; 
and there was a slight drawing of one side of his face. She could 
not say whether or no he hadan attack in March, 1866. This is 
the substance of the evidence in conflict or contradiction of the very 
conclusive evidence on the part of the defense. Dr. Collins, the med- 
ical witness for the plaintiff, in- effect corroborates the witnesses in 
behalf of the defendant, and proves that the insured had been para- 
lyzed. The evidence of the two witnesses, physicians called to prove 
the non-existence of paralysis, is not inconsistent with the fact alleged 
that the insured had been paralyzed on two occasions, as that might 
have occurred, and they not have discovered its effects in their cas- 
ual intercourse with the party, and one of them noticed an impair- 
ment of the vocal functions, which is one of the indications of paraly- 
sis. The very general statements of the widow, and her non-observ- 
ance or failure to recollect or state those peculiar marks of the disease 
which a physician would be so much more likely to note and to re- 
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member, as he would appreciate their significance, uncorroborated as 
she is by asingle witness, are certainly insufficient to create a reason- 
able doubt of the statements of the disinterested witnesses for the 
defense. To carry a case to the jury as upon a conflict of evidence, 
the conflict should be substantial, such as to create a doubt in the 
mind of an intelligent and honest person, such as would lead such an 
one to hesitate in determining where the truth lies. The evidence 
should be such that a verdict against the apparent weight of evidence 
would have a reasonable support in the adverse testimony. It is 
not enough that the evidence may furnish an excuse to a capricious 
and sympathetic or biased jury to give a verdict in harmony with 
their wishes or feelings. A verdict for the plaintiff against the array 
and weight of testimony in this case could not be sustained. 

The nonsuit was right, and the judgment should be affirmed. 

All concur. 


SUPREME COURT OF TENNESSEE. 


September Term, 1876. 


EQUITABLE LIFE ASSURANCE SOCIETY 
vs. 


McLENNAN. 


The ordinary contract of life insurance is for a year, with privilege of continuing 
the insurance in force at the option of the insured upon payment of premiums 
on or before the days specified. But after the expiration of the time the ac- 
ceptance of the premium and the right of continuance is at the option of the 
insurer. 

A provision in the charter of a mutual company that in case any policy-holder 
shall fail to pay the premium due, or violate any other condition, the board of 
directors may forfeit the policy, does not negative the existence of the power 
of the corporation to make a contract of insurance with such stipulations as are 
usual in such cases, 


It is competent for such a company to contract for a forfeiture of the insurance 
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upon non-payment of premium when due, and no action by the board of di- 
rectors is essential to the validity of such forfeiture. 
Judgment reversed. 


Korrrecat, Crorr & Scares, for Appellant. 
Vance & Anverson, for Appellee. 


McF'aruanp, J. 

This is an action upon a policy of insurance upon the life of John 
McLevnan, in favor of his wife, in which the judgment was for the 
plaintiff. The question was, whether the policy was in force at the 
date of McLennan’s death, on the 3rd day of July, 1869. For the 
defendant it was insisted that the contract had ceased to exist by 
reason of the failure to pay the annual premium, falling due on the 
4th of April, 1869 ; while for the plaintiff it was maintained, that 
this failure to pay the premium only gave to the board of directors 
the power to declare the policy forfeited ; but no such action having 
been taken by the board of directors before the death of McLennan, 
that the policy remained in force, and that the plaintiff having after- 
ward tendered the premium, was entitled to recover. The circuit 
judge, construing the contract, with certain provisions of the charter, 
decided the question presented in favor of the plaintiff; the defen- 
dant appealed. 

The terms of the policy, in substance, are: That in consideration 
of representations made in the application, and of $286.20 in hand 
paid by Susan McLennan, wife, etc., and of the annual premium of 
$286.20, to be paid on or before the 4th of April every year, the com- 
pany do assure, ete. Provided always, and it is declared to be the 
true intent and meaning of the policy, that if the assured should, 
without the assent of the society previously obtained, travel in cer- 
tain forbidden localities, or provided he should engage in certain for- 
bidden occupations, or die by his own hand or the hand of justice, or 
in consequence of a duel, or of violation of law, the policy is to 
be null and void and of no effect. And it is also understood and 
agreed, if the declaration made in the application for the policy be 
found in any respect untrue, then the policy shall be null and void ; 
or in case the said premiums shall not be paid on the several days 
hereinbefore mentioned for the payment thereof, then, and in any 
such case, the said society shall not be liable for the payment of the 
sum assured, or any part thereof, and this policy shall cease and de- 
termine. 
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It is impossible to undertake to review the various decisions upon 
this general subject. This branch of the law has become a very ex- 
tensive one, and we can only give our conclusions, which will be 
found supported by a fair proposition of the authorities. 

We think the true nature of this contract may be stated about as 
follows : The applicant, upon the payment of the first premium and 
the execution and delivery of the policy, effects an insurance upon 
his life for one year, and also acquires a right to continue that insur- 
ance at the same rate from year to year during his life ; but whether 
he will continue the policy from year to year is purely optional with 
the assured. He cannot be compelled to do so ; on the other hand, 
if he continues to pay or tender the premiums as stipulated, the in- 
surers are bound by the contract to receive them and continue the 
contract in force, no matter how bad the risk may become. The 
rate of insurance for a single year, without more, would be less: 
but where the assured acquires the right to continue the pol- 
icy for life upon the annual premium, he does so by paying an in- 
creased rate, supposed to be equivalent to this undertaking on the 
part of the insurers. 

In this view it is certainly competent for the parties to contract 
that, in order to continue the policy in force from year to year, the 
premiums must be paid on or before the days designated. A failure 
to pay on or before the day, is not to be regarded so much as a for- 
feiture of a right, in the sense of forfeitures as applied to the other 
branches of the law, as it is to be regarded as a mere failure to accept 
the terms of a contract which he had the option to accept on or be- 
fore that day by paying the money ; or an election on his part not to 
continue it any longer. Ofcourse the parties might afterward by 
consent extend this time, and continue the contract in force by accept- 
ing payment of the premiums at any time. The right to continue a 
contract in force, by paying the premiums on or before the days spe- 
cified, is at the option of the assured ; but after the expiration of the 
time, the acceptance of the premium is at the option of the insurer. 
This we think to be the general current of the authorities upon the 
construction of policies similar in their terms to this one ; and such 
was the opinion of the circuit judge, as to the proper construction of 
this policy, looking alone to the policy itself. But this construction, 
he holds, was changed by the following provisions of the defendant’s 
charter, to wit: “Sec. 6. All premiums shall be payable in cash. 
In case any policy-holder shall omit to pay any premium due from 





1877.] Equitable Life Assurance Society vs. McLaren. 127 


him to the company, or violate any other condition of the policy of 
insurance, the board of directors may forfeit his policy and apply all 
previous payments to the benefit of the company.” The argument 
presented in support of the ruling of the circuit judge, and urged 
with great force and plausibility, is that the charter must be taken as 
a part of the contract, and that the corporation could only act in the 
manner authorized by the charter, and by this the company could 
only contract for a forfeiture of policies, in the event the board of di- 
rectors should elect so to treat the failure to pay the premiums, and 
so declare by formal action upon their part. The power to declare a 
forfeiture is not given to the company in any other way, or allowed to 
be exercised by the corporation otherwise than by its board of di- 
rectors, and the power to declare forfeitures must be strictly con- 
strued. This argument, in short, realizes the conclusion that, although 
by the terms of the contract appearing upon the face of the policy, it 
ceased to exist because of the failure to pay the premium when due, 
in fact the company had no power to make such a contract ; that it 
could only contract that, in the event the premiums were not paid 
the board of directors might, by formal action, declare the policy for- 
feited ; but if, before this was done, the assured died, then as the pol- 
icy continued to exist up to the death, the company were liable ; and 
that this being the only contract the company could make, this policy 
must be construed accordingly. 

On the other hand, it is maintained that the power to make all con- 
tracts usual and incident to the business of insurance is necessarily 
vested in the society, by the terms of the incorporation, which vest 
it with the power to engage in the business of life insurance ; and that 
the clause in question was not intended to limit the powers of the 
company as to the terms of contracts to be made, but only to make 
more certain the power in this particular. It will be found that the 
charter does not undertake to specify the precise terms of the policies 
to be issued. It provides that “the directors may determine the rates 
of premiums and the amount to be insured on any one life, and the 
terms of such insurance.” We are of opinion that the corporation had 
the power to make all contracts incident to the issuance of life policies 
in accordance with the usual course of such business. This results 
from the very creation of the corporation for the specific purpose of 
engaging in the life insurance business, without undertaking, in the 
charter, what would have been very unusual, if not impracticable—that 
is, to prescribe the terms and conditions of the contract of insurance 
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to be entered into by the company. The corporation was created, 
and given the power to contract, and necessarily it must have the 
power to agree with individuals as to the terms of contracts of insur- 
ance to be made with them. Unless this power be restricted by the 
terms of the charter, as we have seen, the power to fix the terms of 
the insurance is expressly given to the directors, and contracts en- 
tered into in due form must be taken as entered into by the authority 
of the directors ; otherwise the policy in this instance would be inop- 
erative. 

We are further of opinion that the 6th clause of the charter does 
not negative the existence of the power in the corporation to make a 
contract of insurance with such stipulations as may be agreed upon, 
or at least such as are usual in such cases. 

We conclude, therefore, that the corporation might make a contract 
by which the failure to pay the annual premium at the time agreed 
upon would terminate the insurance. It might, however, make a 
contract without such stipulations, and to this latter character of con- 
tracts, the terms of Sec. 6, giving the power to the board of directors 
to declare the policy forfeited, might apply. In other words, we 
hold that it was competent for the contracting parties to agree, by 
the contract itself, that the failure to pay the premiums as they fell 
due should terminate the risk without more. That the corporation 
had the power to make such a contract, by the terms of its creation, 
and the existence of its power, is not negatived by this action. 

To hold, as the circuit judge held, that the power to declare the 
forfeiture could only be exercised by the action of the board of ‘direc- 
tors before the death of the assured, would often render the provi- 
sions of this section nugatory. This section provides, “in case any 
policy-holder shall omit to pay any premium, or violate any other 
condition of the policy of insurance,” the board of directors may for- 
feit his policy, ete. A policy-holder might violate the condition of 
the policy against traveling in forbidden districts, might visit infected 
localities, contract a contagious or infectious disease, and die, before 
any knowledge that he had thus violated any of the conditions of the 
contract could come to the officers of the company. In such case, al- 
though the violation be clearly shown, yet, as the company did not 
have knowledge of the violation in time to summon the board of di- 
rectors, and have a forfeiture declared before the party died, the bene- 
fit of the stipulation would be lost to the company altogether. This 
construction would defeat altogether the condition avoiding the pol- 
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icy, in cases where the policy-holder dies by his own hand, or in con- 
sequence of a duel, as in such case the policy-holder most likely would 
be dead before the violation could be known and come before the 
board of directors, and they could declare the forfeiture. And so al- 
so to some extent might be the result in cases of failure to pay the 
premiums at the times agreed upon. Before the home office could 
receive information from its district agent, of a failure to pay the pre- 
miums upon the day due, and have the action of the board of direc- 
tors thereon, the insured might die, and thus defeat altogether the 
rights of the company to declare a forfeiture for such non-payment. 
We see nothing to change the result in the fact of this being a mutual 
company. Every policy-holder being, in a sense, a member of the 
corporation, and charged with knowledge of the contents of the char- 
ter, might certainly make a contract agreeing to forfeiture in a differ- 
ent mode. 

We have examined many of the numerous authorities referred to, 
but, without commenting thereon, we hold the law in accordance with 
this opinion, and, for the error stated, reverse the judgment and re- 
mand the cause. 
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COURT OF APPEALS OF NEW YORK. 


ROBERT A. ROBERTSON er at. Respondent, 
US. 


{ATLANTIC MUTUAL INS. CO., Appellant* 


Where no freight, pro rata, has been earned, or the expense of sending on the car- 
,go by another vessel equals or exceeds the freight agreed upon, there is an ab- 
solute total loss of freight, and no abandonment is necessury. 

A portion of the cargo was transported and delivered at its destination ; the ex- 
pense of transporting exceeded the entire freight. Freight was collected or 
earned on the portion so delivered, and an average bond taken from the owners 
of the cargo on which payments were made, or became due, for the expenses of 
delivery. 

Held, that those interested in the cargo were liable to contribute in equal propor- 
tions to those expenses, and where the cargo is sent on for the benefit of sal- 
vage on the freight, the underwriters thereon are bound to pay the expense of 
transshipment. 

Where the insured, upon hearing of the loss, applied to the insurer of the freight 

_ for'instruetion, and was directed to telegraph to his consignee to confer with 
the underwriter’s agent at the place, and to take at least a fifty per cent average 
bond, and the cargo was forwarded or disposed of under the direction and con- 
trol of the agent by his request ; 

Held, that the agent acted as the agent of the insurer. 


Judgment affirmed. 


[The essential features involved in this case, and on which it was 
chiefly contested, are very imperfectly presented in the decision, which 
seems not to have turned on the principal points in controversy. 
The following abstract of the proceedings below may make the facts 
more intelligible-—Ep. Ins. L. J.] 


* Decided January 16, 1877, 
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The suit was to recover for total loss of freight of a cargo in the brig 
Ocean Wave, from New York for Galveston, valued at $3,624.42, and 
insured by open pclicy for $3,600. The vessel stranded in a cyclone 
on Galveston Island, three or four miles from that city. All or near- 
ly all the cargo was alleged by defendant to have been forwarded to 
Galveston, and the freight thereon to have been earned and paid ; and 
farther, that plaintiffs had received over $3,000 which defendant was 
entitled t>» have credited on account of any claims. Evidence was 
introduced in behalf of the plaintiff to show that the vessel was re- 
duced to a total wreck, and the master drowned. Part of the cargo 
was saved. The portion not damaged was delivered to consignees, 
and the rest sold. That the freight money upon the portion delivered 
amounted to $2,676.96, and the expense of delivering that portion up- 
on which freight was collected, exceeded the freight by $2,000 and 
upward. That plaintiff called upon defendant upon hearing of the 
loss, and was told by the president that he had better telegraph to 
Mr. Stackpole, the consignee, to find out the condition of the vessel, 
and to advise with Mr. Hunt, the underwriter’s agent at Galveston, 
and to take at least a filty per cent average bond ; and that on account 
of yellow fever, it would be impossible to get an agent t».go down 
there. The plaintiff telegraphed to Mr. Stackpole, who took the dis- 
patch to Mr. Hunt, and was told by him to turn over the vessel to 
him as agent of the underwriters. The average bond was drawn up 
by Hunt, and signed by such of the assignees as received any part of 
the cargo. Stackpole testified that he delivered no cargo except on 
the order of Hunt, to whom he abandoned, and who instructed him 
to use the money in paying the expense of getting the cargo to Gal. 
veston. ‘There was evidence that a part of the money on the damaged 
goods sold was lost through the failure of the auctioneer. The court 
directed a verdict for the difference between the sum earned by car- 
rying freight, $2,675, and the amount of the insurance, $3,600. Ex- 
ceptions were taken by the plaintiff, and heard at General Term of 
the Supreme Court. 

It was there urged on behalf of plaintiff: 1, That under the in- 
structions of defendant, defendant wa3 bound by the action of Hunt. 
2. That there was a total loss of freight. 4. The arrangement with the 
president, and acceptance of Hunt, dispensed with the necessity for 
an abandonment. ; 

It was urged on behalf of the defendant : 1. That the cargo saved 
must bear the expenses of delivery as cargo, and not freight as freight. 
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2. The freight being actually collected, and there being no abandon- 
ment of freight, there can be no recovery. The underwriters on 
freight are not responsible for mercantile losses by credits, or bad 
debts, or failures to collect freight. Citing Heyliger vs. N. Y. F. Lus. 
Co., 11 Johns., 85 ; Lewis vs. Williams, 1 Hall, 430 ; Strong vs. Fire- 
man’s Ins, Co., 11 Jobns., 323 ; Depaw vs. Ocean Ins. Co., 5 Cow., 63 ; 
Ogden vs. General Mut. Ins. Co., 2 Duer, 204; Fiedler vs. N. Y. Ins. 
Co., 6 Duer, 282. 

The court held that there was a tctal loss of freight so far as the 
owners were concerned, though part of the cargo was saved and de- 
livered, the freight on it amounting to $2,676, the expense of sav- 
ing and delivering amounting to $5,853. It was error to direct ver- 
dict as below. Hunt was the agent of defendant under the circum- 
stances, who was bound by his acts. 


Samvuet Hann, for Appellant. 
J. E. Parsons, for Respondent. 


Forcer, J. 

There is no doubt but that the expense of transporting that portion 
of the cargo which was in fact delivered in Galvestcn, the port of des- 
tination, was greater than the amount agreed upon for the entire 
freight of the whole cargo. It is a rule that if no freight pro rata itin- 
eris has been earned, or if the expense of sending of the cargo by 
another vessel is equal to or exceeds the whole amount of freight 
agreed upon by the charter party, there is an absolute total loss of the 
freight, and no abandonment is necessary, because there is nothing 
left toabandon. Am. Ins. Co. vs. Center, 4 Wend., 45, 53, citing Sal- 
tus vs. Ocean Ins. Co, 12 J. R., 107; Mount vs. Harrison, 4 Bing., 
388. With this fact, and this rule before us, we should have no diffi- 
culty in holding that the plaintiffs were entitled to recover the full 
amount of the insurance from the defendant, were it not that some 
portion of the cargo was actually delivered in Galveston, and freight 
collected thereon, or earned. There was also an average bond taken 
from owners or ccnsignees of portions of cargo, snd payments were 
made or became due thereon, for the expenses of delivery. In view of 
the ruling in Heyliger vs. N. Y. Firemen’s Ins. Co., 11 J. R., 85, 
there can be no doubt that those interested in the cargo saved were 
liable to contribute in equable prcportions to those expenses. And 
the insurer upon the freight is one thus intercsted, and when the 
cargo is sent on for the benefit of solvage on the freight, the under- 
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writers thereon are bound to pay the expense of transshipment. 4 
Wend., (supra.) If this contribution had been made, there is no 
question but that there would have been savings of freight,” which 
would have ‘belonged to the defendants, or would have gone to have 
diminished ike recovery against them. But the facts do not appear 
in the caso which will enable a court to determine what that 
amount is. 


The defendi:ts nsist that the plaintiffs should have supplied these 
facts. Wheth+r they are right in this contention, depends upon the 
construction to be put upon what took plice between one of the 
plaintiffs and Mr. Jones, the president of the defendants. It seems 
that the plaintiffs were informed by a telegram to other persons of 
the disaster to the vessel. One of them at once went to the office of 
a firm of average adjusters. From the nature of that business, it is 
plain that there was in the mind of the plaintiffs, as inducing that 
v sit, the insurance on the vessel, the cargo, an] the freight, or some 
one of them ; and that the object of it was to get information how to 
act in reference to the matter of insurance. The average adjusters 
advised the plaintiffs to see Mr. Jones. Why, unless it was thus made 

wn to them that the plaintiffs had this policy from the defendant? 
Aud what the object of the visit to Mr. Jones, the presilent of the de- 
fendants, but to make known to him that the contingency had oce- 
curred, or was likely to occur, whereby the defendant would be fixed 
in a liability to the plaintiff, and to receive from bim directions. The 
first matter talked of was the sending of an agent, which was given 
up as impract:cable by reason of the yellow fever prevailing there. 
It is not a reascnable inference that the plaintiffs went to the average 
adjusters, or to Mr. Jones, to learn how to care for the safety of the 
vessel or the cargo. The relations between the plaintiffs and Mr. 
Jones grew out of the contract of insurance, and it was that which 
buought them together, aud it was to preserve the rights of the 
plaintiffs against the defendant that the interview was had with the 
president of it ; noris it a reasonable inference that with this in view, 
it was mere advice that was sought from Mr. Jones, for the result of 
which, if followed, the defendants would not be responsible. The 
reasonable inference is, that the plaintiffs did not seek the advice, 
but the direction of the defendant, what should be done ; a direction 
to be prompted by the interest which the defendant had in the mat- 
ter, and the consequences of which would fall upon it. Nor can we 
suppose that the president of the defendant understood it in other 
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ways than that ; nor that the parties to the interview contemplated 
aught else than that what should be done in pursuance of the direc- 
tion given should be done for the benefit of the defendant, and upon 
its responsibility. The facts as stated in the telegraph mcssage to 
the plaintiff showed that they could have but little of value left in the 
vessel. They had none in the cargo asowners. The reliance against 
loss, left to them, was in their insurance. It was to preserve this 
that they were then alert. It was not natural that, with this motive, 
they would receive the communication from Mr. Jones as bis advice 
given by him without interest in it, and to be followed by them at 
their hazard ; nor is it natural to suppose that the parties to the iv- 
terview so regarded it. What took place between the plaintiff and 
Mr. Jones is to be interpreted in view of the facts and information 
had by them at that time, and not by what has since transpired. It 
then appeared to them that the vessel was a total loss, and could nev- 
er complete her voyage ; and that the freight could never be earned, 
but by taking some other means of conveyance, and that of the ex- 
pense of those other means the defendant must bear a share. That 
there had been a cyclone so generally destructive to shipping was 
not then known to them ; nor did they foresee that by that reason the 
expenses of transporting the cargo over the beach would be so great. 
Therefore it appeared to them that the position of the plaintiffs was 
by far the best, and that they could repose upon their contract of in- 
surance, and it also appeared to them that the defendant might obtain 
something of the amount to be paid upon the policy from savings of 
freight. Had it then been known what would be the cost of taking 
the cargo to Galveston, the defendant might well have said, nothing 
can be saved of freight thereby, and we will not interfere. It was not. 
The parties conferred and acted at a time when the position of the 
plaintiff was one of superiority, and the defendant was in such 
plight that to all seeming, then, it needed to act to make a saving from 
loss. : 
We feel forced to the same conclusion which was reached by the 
learned court below ; that by the direction given by Mr. Jones to the 
plaintiffs, the defendant assumed the burden of attempting the deliv- 
ery of the cargo to the consignees ; that Hunt at Galveston was the 
agent of the defendant therein, and that it was in the knowledge and 
power of the defendant to show a'l the facts material upon the ques- 
tion of the expense of that delivery, and that if by proof of them the 
liability to the plaintiffs would have been less*ned or changed, the 
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onus was upon the defendant to make the proof. It is not necessary 
to determine the character and effect of the defense secondly set up 
in the answer. Had the defendant relied upon it, and asked judg- 
ment for the want of a reply without going into proofs, the question 
now raised by the defendant would have been presented. But the de- 
fendant went to trial, and all the facts appeared either on inquiry 
made by it, or without objection taken by it, raising the question now 
made. And it is now shown that the allegation of the answer is not 
true, and that the money received for freight was received by the agent 
of the defendant, and that which was earned but not received was 
due and owing to it, and not to the plaintiffs. On the whole case, 
the defenses set up by the defendant have failed, and the judgment 
appealed from must be affirmed. 
All concur. 


COURT OF APPEALS OF NEW YORK. 


WILLIAM C. CUMMINS, Appellant, 
vs, 


AGRICULTURAL INS. CO., Respondent.* 


The policy provided that if the house should become vacated by the removal of 
the owner or occupant, the policy should be void. 

Held, that the words refer to a permanent removal and entire abandonment of the 
house as a place of residence. 

Where there was evidence that the insured still retained the house as his place of 
residence, intending to return after a temporary absence, it was a question for 
the jury whether the house had been vacated by the removal of the occupant. 

A statement in the proofs of loss as to the premises being vacated did not preclude 
the insured from showing the circumstances under which they became vacant. 

Judgment reversed. 


* Decided Nov. 14, 1876. 





Report of Decisions. [ Feb., 


Rapatwo, J. 


At the general term this case was decided mainly upon the authority 
of the case of Paine against the same defendant, 5 N. Y. Supreme 
Court Rep., 619. The policy in that case contained a provision that 
should the house insured be left unoccupied without giving immediate 
notice to the company, the policy should be void. 

The occupants, being husband and wife, separated and left the house 
uninhabited for several weeks, though their household effects were 
left upon the premises and the husband occasionally went there. The 
Supreme Court held that the house was left unoccupied within the 
meaning of the policy. After that decision it appears that the defen- 
dant changed the form of its policies, and in the one now in question, 
in place of the provision that leaving the house unoccupied should 
avoid the policy, inserted the clause that if the house should become 
vacated by the removal of the owner or occupant, the policy should ve 
void, ete. The court below expressed the opinion that there was not 
in effect any substantial distinction between the language used in this 
policy and that used in the policy in the Paine case, or such as would 
allow the court to depart from its decision in that case. 

The question is not free from difficulty, but it seems %o us that there 
is a material distinction between the two provisions In the case of 
Paine, the mere fact that the house was left unoce:pied was sufficient 
to avoid the policy, according to its express ter.ns, unless immediate 
notice were given. 

In the cases of Wustern vs. City Ins. Co., 15 Wis., 138 ; and Harrison 
vs. same Co., 9 Allen, 231, which are relied upon as authorities in the 
Paine case, the clause was that the policy should become void if the 
occupant personally vacated the premises without giving immediate 
notice ; and in the case of Keith vs. Quincy Ins. Co., 10 Allen, 228, the 
clause was that the policy should become void if the building remained 
unoccupied over thirty days without notice. In all these cases it was 
immaterial how the house came to be vacated or uncecupied. The fact 
alone was sufficient. But in the present case merely vacating the 
house or leaving it unoccupied was not declared in the policy to be 
sufficient to terminate the insurance ; the condition was superadded 
that it must have been vacated by the removal of the owner or oc- 
cupant. Some significance must be attached to these words, and we 
think that they refer to a permanent removal and entire abandon- 
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ment of the house as a place of residence. So long as the occupant 
retained it as his place of abode, intending to return to it, and left 
his furniture and effects there, some degree of watchfulness and care 
on his part might reasonably be expected. He would continue to 
have an interest in its protection and preservation, and in common 
parlance he would not be said to have removed therefrom. 

The absence of Albert Cummins and his wife, though for a con- 
siderable period, was temporary in its nature, and for a special pur- 
pose. ‘There was evidence that he still retained the house as his re- 
sidence and left his furniture and clothing of his family there ; 
that during this absence his wife took care of the house, going there 
every week to clean it, and from time fo time to obtain articles re- 
quired for immediate use and for other purposes, and that it was their 
intention to return as soon as the plaintiff had finished his canvassing 
trip. The statement in the proofs of loss as to the premises being 
vacant did not preclude the plaintiff from showing at the trial the 
circumstances under which the house had been vacated, (55 N. Y. 229,) 
and we think the ecurt should have submitted to the jury, as requested, 
whether it had been vacated by the removal of the occupant there- 
from. 

The judgment must be reversed- and a new trial ordered, with costs 
to abide the event. 

All ecneur. 
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NEW YORK COURT OF APPEALS. 


PETER T. HOMER, Ex’r, eErc., Respondent, 


US. ’ 


GUARDIAN MUTUAL LIFE INS. CO., iii’ 


The president of the company agreed to extend the time for payment of premium 
on actife policy, due in August, until the 10th of October. The insured died 
during the interval. 

Held, that the contract of life insurance is not from year to year, but continuous 
for life. 


Held, that the company was estopped from alleging forfeiture for non-payment up- 
on the day when due. 


Held, that the effect of the extension was to continue the insurance in force as if 
there had been strict performance of the condition, and liable only to forfeiture 
in the event of non-payment at the deferred date, and the premium, if then 
paid, would be for the time for which credit was given, as well as the unexpired 
portion of the year, and not the consideration for a new contract for the time 
yet to elapse. 

Held, that it cannot be implied, from the giving of credit, that the insurance was 
only to be kept in force if the insured should be alive at the date of the 
extension. 


Held, that the policy was in force at the time of death, and needed no renewal. 


Held, that the agreement to give credit may be regarded as involving an implied 
“ ae & : oe ee = So ee 
promise of the insured to continue the risk in force another year, for which 
waiver of payment was the consideration. 


Judgment affirmed. 


AsuBeL Green, for Appellant. 
Cuartes E. Minter, for Respondent. 





. * Argued Nov. 29, 1876. Decided Dec. 12, 1876. 





1877.] Homer vs. Guardian Mutual Life Ins. Co. 139 


Aten, J. 

By the contract of insurance, William E. Bunker was insured for 
the term of his natural life, subject to a forfeiture of the policy, and 
loss of all premiums paid by the non-payment of the annual premiums 
at or before the time specified for the payment of the same. 

It was not a contract for insurance for a single year, with liberty to 
the assured to renew the same from year to year, but a continuous 
contract for life. 

Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610; Sands vs. N. Y. 
Life Ins. Co., ib., 626 ; Martine vs. International Life Ins. Co., 53 
ib., 339. 

The forfeiture, the penalty for a non-payment of the annual dues 
at the day, was for the benefit of the insurers, and could be dispensed 
with by them, and if waived, or agreed to be waived, at a time when 
the other party might have literally performed the contract, and pre- 
vented a forfeiture by an agreement or a promise to acccept perform- 
ance at a later day, the non-performance of the condition at the day 
cannot be alleged to defeat the contract, and the insurers will not be 
permitted to insist upon a forfeiture of the policy by reason of such 
non-performance. This is within the familiar principle that he who 
prevents a thing being done, shall not avail himself of the non-per- 
formance he has occasioned. 

The authority of the president to act for the company is not dis- 
puted, and he dispensed with the performance of the condition at 
the day by extending the time for the payment of the premium 
which became due in August 1874, and the defendant is now es- 
topped from insisting upon a forfeiture for non-payment at the day, 
or from alleging that the contract is not continued in full force and 
effect. Hasbrouck vs. Tappen, 15 J. R., 200; Young vs. Hunter, 2 
Seld., 203. 

The time for the performance of contracts by speciality, as well as 
simple contracts, may be extended by parol, and when so extended it 
is as if the extended time was written in and made a part of the 
original contract, every other provision remaining intact and to be 
carried out with the single modification as to time. Keating vs. Price, 1 
Jo. Cases, 22; Evans vs. Thompson, 5 Eust., 189; Boutwell vs. 
O’Keefe, 32 Barb., 434. 

The effect of giving the extension was merely to give credit for 
the premium due in August until the tenth day of October following, 
and waiving the forfeiture which, but for such dispensation, would 
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have resulted from a non-payment at the time fixed by the policy, to 
continue the policy and the contract of insurance in full force, as if 
there had been strict performance of the condition at the day, and 
liable only to a forfeiture by non-payment at the time.to which per- 
formance was deferred. The premium if then paid would be the 
price of the risk for the time for which credit was given, as well as 
for the unexpired portion of the year, and such payment would not 
be the consideration for a new contract for insurance for the time 
yet to elapse before the expiration of the year, but for the instrance 
for the whole year, and to continue the contract in force during 
every instant of time, and without break or suspension. 

There was no condition expressed or implied in the extension 
varying the original contract as a continuous contract of insurance 
for the term of the natural life of the insured. The contract was not 
suspended, and a condition now sought to be implied, and which 
would be implied in a contract for insurance to commence in futuro, 
that the assured should be living at the day, would be repugnant to 
the contract which was continued in force. It cannot be intended, 
from the simple transaction of giving time for payment of the pre- 
mium—that is, giving credit instead of exacting prompt payment—the 
parties had in view the continuance of the contract merely to secure 
the benefit of it to the insurer by the payment of the premium if 
the peril insured against should not happen, but in case of the death 
of the insured before the time should elapse for its payment the con- 
tract should be void—that is, that upon the occurrence of the event 
constituting the peril, indemnity against which was the only object 
and purpose of the contract, the policy should be of no avail. This 
would be saying to one undertaking to pay in the future for a risk to 
commence in presenti, that his life is insured if he lives, but if he dies 
he is not insured. 

The policy was continued in full efficacy, and was a valid and effec- 
tive insurance at the time of the death of the insured. Sherman vs. 
Niagara Fire Insurance Company, 46 N. Y., 526. It needed no 
revival or renewal for the reason that there was at no time a forfeit- 
ure, or any act or omission by the insured which by the terms of the 
policy could work a forfeiture, the waiver of payment-being the 
equivalent of actual payment of premium to prevent such forfeiture. 
Bodine vs. Exchange Fire Ins. Co., 51 N. Y., 117 ; Howell vs. Knicker- 
bocker Life Ins. Co., 44 ib., 276. 

The cases which have involved the construction of the terms of the 
policy of which the Phenix Life Ins. Co. vs. Shendan, 8 H. of L. Cases, 
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1745, is an example referred to by the counsel for the appellants, do 
not bear on the case in hand. But another view of the transac- 
tion is fatal to the claim of the defendaut. The parties intended a 
valid transaction at the time the assured applied for and the insurers 
granted an extension for the time of payment of the annual premium 
in 1874, and to this extent varied the terms of the contract. Neither 
the negotiation nor the agreement in all its terms and in detail was 
reduced to writing, but the memorandum made is sufficient to enable 
the court to give effect to the intent of the parties. Aside from any 
promise by the assured to pay the premiums as they should become 
due, which might be implied from the policy itself, the assured, by 
asking for and accepting from the insurer an extension of the time 
of payment, and a credit for the premium then about to become due, 
and a waiver of the forfeiture, and the resulting agreement to con- 
tinue the policy in life as if the premium was actually paid ; the as- 
sured by clear implication promised and agreed to continue the risk 
another year and to pay the premium at the day fixed. Such promise 
would be implied and the waiver of the payment at the day would 
constitute the consideration for the promise. 


Smith vs. Weed, 20 Wend., 184; Kinman vs. Moulton, 14 J. R., 
466 ; Stebbins vs. Smith, 4 Pick., 97. 

This would make the agreement valil as a contract based upon 
mutual promises. 

The judgment must be affirmed. 

All concur. 
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UNITED STATES SUPREME COURT. 


Octoser Term, 1876, 


Error to the Circuit Court of the U. S. for the Eastern District of 
Pennsylvania. 


MUTUAL LIFE INS. CO, or New Yonr, 
vs, 
SNYDER. 


Where the court was requested to charge that the company was not liable, on the 
ground that there was undisputed evidence that the insured had received a se- 
rious injury, and that the serious character of his injury rendered the answer 
in the application, which was a warranty, untrue ; whereas the serious character 
of the injury was controverted, and the court charged that if the injury was se- 
vere the answer was untrue, and there could be no recovery ; 


Heid, that error cannot be imputed on review on the ground that the answer was 
false and vitiated the contract, whether the injury was serious or not. 


An omission to instruct on a particular aspect of the case, however material, when 
not specifically requested, will not be regarded as error, nor will instructions to 
the jury not specitically excepted to be reviewed. 

Held, that the judge is not authorized to take from the jury the right of weighing 
evidence where the facts are controverted, 


Judgment affirmed. 


[As the facts on which this decision was based are but very par- 
tially stated in the opinion, the following abstract of the instructions 
below (4 Ins. L. J., 579,) is essential to a clear understanding of the 
decision here.—Eb. Ins. L. J.] 


The insured, while loading or unloading a wagon at a railway car, 
fell from the wagon, striking upon his head, and was stunned for some 
minutes. He was attended and visited six times by the company’s 
physician at its expense, who said he did not find anything particular 
the matter with him, and did not recollect giving him anything but 
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nitre. The court instructed the jury, ‘‘ As to the seriousness of the 
injury, that is for you to consider.” 

Four legal propositions for instructions were submitted on behalf of 
the defendant below, based on answers in the applications which con- 
stituted the basis of the contract. First. “In answer to that part of 
the question in No. 13, in which it asks, ‘Have you ever had a dis- 
ease, or any other attack ;’ answered, ‘Small pox thirty years since.’ 
But you have ‘the uncontradicted testimony that Monroe Snyder had 
a severe fall on his head on the 9th day of December, 1867. The an- 
swer to this pari of the question, No. 13, in the application for which 
the policies are sued, is untrue, and the plaintiff cannot recover.” 
The court answered, ‘‘If the jury find that the fall on his head 
was a severe one, or that it injuriously affected any vital part, the ver- 
dict in this case should be for the defendant.” 

Second. “ He having in answer tothe question No. 14 contained in 
application, ‘Have you ever had any serious illness, diseass or per- 
sonal injuyr ?’ answered, ‘ Small pox thirty years since,’ and the tes- 
timony, uncontradicted, is, that on the 9th day of December, 1867, 
Monroe Snyder had a severe concussion of the brain, the answers of 
Monroe Snyder are untrue, and the plaintiff is not entitled to re- 
cover on any of the policies sued on.” The court answered, “If the 
jury find the concussion of the brain a severe one, the verdict in such 
case should be for the defendant.” 

Third. “ A severe fall by which the head is struck, resulting in con- 
cussion of the brain, is a severe personal injury within the meaning 
of the term used in the several applications signed by the insured.” 
The court answered, ‘‘If the jury find that the blow by which the 
head was struck was a severe one resulting in concussion of the brain, 
it was a severe personal injury within the meaning of the term within 
the several applications.” 

The fourth proposition and further facts are sufficiently set forth 
in the opinion. 


Davis, J. 


The contracts of insurance, which are the subjects of this litiga- 
tion, were effected by Monroe Snyder on his life, for the benefit of 
his wife and son. The cases are alike. There was a verdict and 
judgment in each in favor of the policy-holder, and the cases have 
been brought here for review. At the trials, the company presented 
several points, on which, except the answer to the fourth point, the 
rulings of the court were satisfactory. An exception was taken, which 
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presents the only question open for our consideration. The fourth 
point, on which the request to charge was based, is in these words ; 
“The written applications bearing date September 18, 1872, July 9, 
1872, and January 10, 1873, signed by the insured, form the basis of 
the contract of insurance, and the policies were issued to and 
accepted by the insured upon the express condition and agreement 
that, if any of the statements or declarations made in the applications 
should be found in any respect untrue, then the policies should be 
respectively null and void ; and Monroe Snyder, the insured, having 
in answer to question No. 17, in each of said policies, which is ‘ How 
long since you were attended by a physician ? for what diseases ? give 
name and residence of such physician,’ answered, ‘ Not for twenty 
years,’ while the testimony is unimpeached and uncontradicted that 
Monroe Snyder was, in the month of December, 1867, attended sev- 
eral times by Dr. Abram Stout, a physician, for a severe fall upon 
his head, this answer is untrue, and the policies are thereby rendered 
void, and the plaintiffs cannot recover upon them.” This proposition 
is not based on the idea that the answer of Snyder was untrue, and 
avoided the policy, if a physician attended him for any cause within a 
period of twenty years. It was easy to raise such an issue, and ask 
a specific instruction upon it. If this had been done, it would have 
been the duty of the court either to have given or refused it, and, if 
refused, the plaintiffs in error could have brought the question here 
and obtained the opinion of this court upon it. 

But error cannot be imputed because the learned judge omitted to 
instruct the jury on a particular aspect of the case, however material, 
unless his attention was called to it, with a request to instruct upon 
it. Nor is it proper for this court to intimate an opinion upon a 
state of case not arising on this record, which might occur in some 
other trial between this plaintiff in error and a policy-holder. 

In discussing the propriety of the answer, it is desirable to under- 
stand the proposition before the court for its adoption. It sets out 
with a statement of the contract, and the manner in which Snyder’s 
answer to the specific interrogatory No. 17 affected it, and then 
affirms that this answer was untrue, because, by the uncontradicted tes- 
timony in the case, Snyder was, in December, 1867, attended for a 
severe fall upon his head by Dr. Abram Stout, a physician. This 
being so, the legal conclusion is drawn that each policy was void, and 
that the holder of it could not recover. 

It will be observed that the court is not asked to say to the jury 
that the attendance of a physician for a slight injury avoided the 
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policy ; nor was this the theory on which the caso was tried. There 
was no evidence at all that Snyder ever was attended by a physician 
within twenty years, except on the occasion that Dr. Stout visited 
him for a fall on the head; and in the different points presented 
bearing on other parts of the case, which were answered by the 
court to the satisfaction of the plaintiff in error, it was not the fact 
of the fall, but its character of severity, which was treated as being 
in avoidance of the policy. And so the fourth point proceeds on the 
same supposition. It acserts, as an undisputed fact, that the injury 
for which Snyder was treated was a severe one, and deduces the 
legal conclasion that there could be no recovery, from the nature 
of the injury. While it is correct practice for the judge to instruct 
the jury, in an absolute form, on admitted facts, he is not authorized 
to take from the jury the right of weighing evidence where the facts 
are controverted. Was it an undisputed fact that Snyder had been 
attended “for a severe full on his head?” The court did not think 
so ; for it instructed the jury in these words: ‘‘If the fall upon the 
head for which Monroe Snyder was atiended by the physician, was a 
severe one, the answer was untrue, and the verdict should be for the 
defendant.” The court affirmed the proposition of law, but left the 
jury to say whether the fundamental fact on which it was based was 
sustained by the evidence. If the court had given the instruction in 
the terms stated by the counsel for the plaintiff in error, it would 
have usurped the functions of the jury; for to say the least, there 
was evideuce tending to show that the injury, instead of being 
severe was trifling. This was the opinion of the physician after he 
had observed its effects. He had examined Snyder on his applica- 
tion for insurance in this company, and reported that his life was 
safely insurable, and that he never had any severe illness or injury. 
It is true, he stated that he had forgotten the accident on the head 
when he made out the application; but, if he had thought of it at 
the time, he does not think he would have put it down as a severe 
injury. In view of this and other evidence in the case, it was the 
plain duty of the court to submit to the jury the question ‘‘ whether 
Monroe Snyder had been attended by a physician for a severe fall on 
the head.” If, on this matter of fact, the case had been taken from 
the jury, the plaintiff below would, in our opinion, have had just 
cause of complaint. 

It is said that the court, in further answer to the fourth point, 
committed to the jury the construction of a written instrument in 
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the following words : “So, if the jury find that the attendance of a 
physician was for any disease or injury, within the meaning of the 
question, the verdict should be for the defendant.” It may be that 
this instruction, in the state of the evidence, is justly subject to criti- 
cism ; but the plaintiff in error cannot complain of it; for the only 
exception which was taken is confined to the charge and opinion of 
the court in answer to the fourth point, and the requirements of this 
point were fully met when the judge told the jury that if the fall 
upon the head was a severe one, they should find for the defendants. 
The additional instruction was given by the court, sua sponte ; and non 
constat that it would not have been either modified or withdrawn on 
proper request, if its objectionable features had been pointed out. 
Be this as it may, there was no error in it which we can review, as 
there was no exception to it. Apart from this, we cannot see how 
the plaintiff in error was injured by the charge. It did not lessen, 
but rather increased, its chances to defeat the action. The jury had 
been told to find for it, if the injury on the head was a severe one ; 
and this was the only injury in controversy. After this, to charge the 
jury to find the same way if, in their opinion, the medical attendance 
was for any disease or injury covered by the ‘‘ question,” was giving 
the company a larger opportunity to obtain a verdict than it had 
before. It was, in effect, informing the jury that they were at liberty 
to construe the “question” more in favor of the company than the 
court had done. And, to say the least, it left a better opening for 
the company to get a verdict, than it had by reason of the answer of 
the court to the fourth point. 
The judgments are affirmed. 





Humboldt Fire Ins. Co. vs. Erceger. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Allegheny County. 


HUMBOLDT FIRE INS. CO. OF ALLEGHENY, 
Plaintiff in Error, 


us. 
W. M. C. KROEGER, Defendant in Error.* 


In an action involving a conflict of testimony, it is necessary that a jury shall de 
termine the credibility of the witnesses. If the weight of testimony is with 
the defendant, it is a matter for consideration upon a motion for a new trial, but 
not an error of Jaw on the part of the court. 


History of the Case—This was an action by William C. Kroeger 
against the Humboldt Fire Insurance Co., of Allegheny City, upon 
a policy of insurance, dated September 7, 1874, issued by said com- 
pany to the plaintiff upon his stock of merchandise and fixtures con- 
tained in a certain building, situate near Enon, Beaver County, 
Pennsylvania, and upon building, which stock and building the 
plaintiff alleged were destroyed by fire on the night after Christmas, 
1874. 

By terms of the policy in suit the printed conditions annexed are 
made part of the contract, “ and are to be used and resorted to in order 
to determine the rights and obligations of the parties hereto, in all 
cases not herein otherwise specially provided for in writing.” 

The sixth condition provides that “ the use of general terms, or any 
thing less than a distinct, specific agreement, clearly expressed and 
indorsed on this policy, shall not be construed as a waiver or modifica- 
tion of any printed or written condition or restriction therein.” 

The ninth condition of the policy is as follows : 


* Decisions rendered Oct, 23, 1876. From Pittsburg Legal Journal. 
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“TX. Of losses.—It is likewise a condition of this insurance, that 
persons sustaining loss or damage by fire shall forthwith give notice 
of said loss to the company, and, as soon thereafter as possible, render 
a particular account of such loss, signed und sworn to by them, stat- 
ing whether any and what other insurance has been made on the same 
property, giving copies of the written portion of all policies thereon, 
also the actual cash value of the property, and their interest therein ; 
for what purpose and by whom the building insured, or containing 
the property insured, and the several parts thereof, were used at the 
time of their loss ; when and how the fire originated ; and shall also 
produce a certificate, under the hand and seal of a magistrate or 
notary public, (nearest the place of the fire, not concerned in the loss 
as a creditor or otherwise, nor related to the assured,) stating that he 
has examined the circumstances attending the loss, knows the char- 
acter and circumstances of the assured, and verily believes that the 
assured has, without fraud, sustained loss on the property insured to 
the amount which such magistrate or notary public shall certify. 
The assured shall, if required, submit to an examination or examina- 
tions under oath by any person appointed by the company, and sub- 
scribe to such examination when reduced to writing, and shall also 
produce their books of account and other vouchers, and exhibit the 
same for an examination at the office of the company, and permit ex- 
tracts and copies thereof to be made ; the assured shall also produce 
certified copies of all bills and invoices, the originals of which have 
been lost, and shall exhibit all that remains of the property which was 
covered by this policy, damaged or not damaged, for examination, to 
any person or persons named by the company.” 

The undisputed evidence was that immediately after the fire the 
plaintiff was furnished by the company with a proper printed blank 
form for the particular account or proof of loss required by the ninth 
condition, and he himself testified he was then told he ought to swear 
to the loss. 

He never complied with the terms of the ninth condition, but sev- 
eral days after the fire handed in at the office of the company the 
proof of loss (so called) published in the appendix, which was signed 
and sworn to by one F. Fenker, a stranger to the company. 

The company,—as Mr. Weitershausen, the secretary, and other 
witnesses testified—-promptly objected to and refused to accept the 
so called proof of loss, and called upon the plaintiff to furnish the 
proof in accordance with the ninth condition, signed and sworn to by 
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himself. The plaintiff, however, refused to furnish the same, although 
urged to doso. 

There were several meetings between the plaintiff and the secretary 
of the company after the defendant had handed in his so called proof 
of loss, at one of which the plaintiff, at the request of the company, 
produced certain books and bills, which upon examination by the 
company were found unsatisfactory and in great confusion. 

The plaintiff did not claim that the company had waived the right 
to proper preliminary proofs, in accordance with the ninth condition, 
by any written agreement as required by the sixth condition, or by 
any express agreement, but otherwise. 

To show such waiver, the plaintiff testified (but in this he was flatly 
contradicted by the other witnesses,) that he was told by the secre- 
tary of the Birmingham Fire Insurance Company, which company al- 
so had a risk on his goods, to have his preof of loss sworn to by bis 
agent, and it was not objected to by the defendant company at the 
time he handed it in. 

But he himself testified that at the very first meeting he had with 
the defendant company at its office, which occurred about two weeks 
after the fire, “they did not seem to think the statements they had 
were altogether sufficient. They wanted me to make out an article 
of the things lost, that is an inventory of the things.” (Appendix, p. 
vii.) He also admitted upon cross-examination that at the last meet- 
ing the company was not satisfied with the proof of loss as sworn to 
by Fenker, and distinctly objected thereto and required him to furnish 
a particular account of his loss, signed and sworn to by himself. (Ap- 
pendix, p. ix.) This the plaintiff positively declined doing, although 
Mr. Weitershausen, defendant’s secretary, told him the company did 
not want to gain time, and would not claim the sixty days after ser- 
vice of new and proper proofs of loss. 

Upon the losses, uncorroborated and contradicted testimony of the 
plaintiff himself, the court submitted to the jury the question whether 
the company had not waived their right to insist upon proper pre- 
liminary proofs of loss as required by the ninth condition of the 
policy. 

The court instructed the jury in substance that if the defendant 
company by its secretary, after hearing the plaintiff’s statement that 
he did not know what was in the store, directed him to have the 
proofs made out by his agent, who knew the facts and received the 
proofs thus made out, and then directed him to produce his books, 
bills, etc., which he did, and it was not until after several meetings 
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that the proofs were objected to by the company because not sworn 
to by himself, that this amounted to a complete and final waiver, and 
the plaintiff was not bound to comply with the demand of the com- 
pany to furnish a proper proof of loss, signed and sworn to by himself. 

The plaintiff’s testimony was that it was Ruske;the secretary of the 
Birmingham Fire Insurance Company, who directed him ‘‘to have 
the account made out and have those men swear to it, and return the 
account to them.” (Appendix, p. vii.) Mr. Ruske flatly contradicted 
the plaintiff, and the defendant’s secretary, Mr. Weitershausen, swore 
he had given no such direction to the plaintiff, and did not hear Mr. 
Ruske do so. 

There was a verdict for the plaintiff for the whole amount of his 
claim, and the court entered judgment for him on the verdict. 


DEFENDANT'S POINTS. 


Defendant’s counsel asked the court to charge the jury as follows, 
and reduce the answers thereto to writing : 

1. That the policy of insurance sued on, with all its clauses, con- 
ditions, provisions and stipulations, is the law which governs the re- 
lation between the plaintiff and defendant. 

Answer. Affirmed. 

2. That if the jury believes that F. Fenker purchased the store, 
ete., insured under the policy, from Thompson Bird, and that plaintiff 
gave his bond as security for the purchase ; receiving a transfer of 
the property from Fenker, until the proceeds therefrom should pay 
the purchase money, then plaintiff’s interest in the said property was 
not the “entire, unconditional and sole ownership,” and failing to 
disclose the true state of facts at the time the insurance was effected, 
was a violation of the fourth provision or condition of said policy, 
and the policy is void, and plaintiff is not entitled to recover. 

Answer, The second point is hardly raised by the evidence in the 
case. The plaintiff testified that he was the sole owner of the goods, 
and in that he was not contradicted by any evidence. Nevertheless 
the principle referred to in the point iscorreet. If the plaintiff was 
not the entire, unconditional and sole owner of the goods, he cannot 
recover. 

3. That if plaintiff did not furnish defendant with a particular 
account of his loss, signed and sworn to by him, as required by the 
9th condition of said policy of insurance, then plaintiff cannot 
recover. 
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Answer. The third point is affirmed, unless the jury find from the 
evidence that defendant company waived the informality as stated in 
the general charge. 

4. That by the 9th condition of said policy, plaintiff shall produce 
his books of accounts and other vouchers at the office of the company 
for examination, with copies of all bills and invoices, “the originals of 
which have been lost,” and their examination of the books, vouchers, 
and bills of plaintiff, or the retention of the same by the company de- 
fendant, is no evidence that the proofs of loss were satisfactory to de- 
fendant, and no waiver by defendant to that portion of the 9th con- 
dition requiring a particular account of plaintiff’s loss, signedj and 
_ sworn to by him. 

Answer. The facts stated in this point would not of themselves 
constitute a waiver, and thus far the point is affirmed. But there is 
other evidence bearing on the question, and it is for the jury to say, 
from all the evidence, whether the defendant company did actually 
waive the irregularity or informalty in the proofs furvished, as more 
particularly stated in the general charge. 

5. That the only proof of loss furnished by plaintiff being one signed 
and sworn to by F. Fenker, agent, is not a compliance with the 9th 
condition of said policy of insurance, which requires a particular ac- 
count of loss to be furnished, and signed and sworn to by the as- 
sured, and plaintiff cannot recover. 

Answer. This point is affirmed, unless the jury find from the evi- 
dence that the defendant company waived the point as stated in the 
charge. 

6. That plaintiff must have furnished defendants with a particular 
account of his loss, signed and sworn to by himself, as a condition 
precedent to a recovery in the action. 

Answer. Affirmed with the same qualification as the 5th point. 

7. That the burden of proving a waiver is on the plaintiff, and the 
proof must be clear and certain, otherwise plaintiff is not entitled to 
recover. 


Answer. Affirmed. 


M. W. Acuzson ard §. C. Scuoyer, for Plaintiff in Error. 


Hampton & Dauzert and Bayne & Maces, for Defendant in Error 
presented the following : 
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COUNTER STATEMENT. 


W. C. Kroeger had two policies of insurance upon his goods de- 
stroyed by fire, one with the Humboldt Insurance Company, the plain- 
tiff in error ; the other issued by the Birmingham Fire Insurance 
company. Subsequent to the fire, in all their dealings with Kroeger, 
these two companies acted together. Mr. Weitershausen was the se- 
cretary of the Humboldt, and Mr. Ruske the secretary of the Bir- 
mingham. Together they met Kroeger at Enon Station, two or three 
days after the fire ; subsequent to that time they always met him in 
company at the office of the Humboldt. The one would not act with- 
out the consent of the other. The Humboldt was willing to settle 
with him, but would not do so without the approval of the other. 
Kroeger testified,“ At the time Ruske was away, I called on the secre- 
tary of the defendant company, and he requested me to go and see 
the Birmingham company ; that they (the defendant company) wanted 
to settle and was tired of it ; but that the Birmingham company had 
a large risk and were unwilling to pay.” 

It is useless, therefore, for counsel to now endeavor to make a dis- 
tinction, which was not suggested on the trial, between what was said 
by one secretary and what was said by the other. 

Indeed each of the secretaries, when on the stand, testified that 
what was said and done by either was said and done for both, as our 
notes of trial show. The judge’s notes published by plaintiff in error 
are very meager and do not pretend to contain the whole testimony. 

The fire occurred on Saturday night, December 26, 1874. Notice 
was at once given to the insurance companies, and on the succeeding 
Wednesday Kroeger met the two secretaries at Enon Station. They 
furnished him two blanks on which to make proof ofloss. On read- 
ing them over Kroeger told them he could not make affidavit, as he 
lived in Allegheny City and had not been on the premises destroyed 
for weeks. They assented to his suggestion that he should have the 
affidavit made by parties who were present and knew all the facts. 
He accordingly did have the affidavit made by Fred. Fenker, his 
agent in care of the premises, and by August Overbeck, who had been 
on the ground when the fire occurred. 

The blanks left with him by the agents, when filled and thus sworn 
to, he left with the respective companies two days after the meeting 
at Enon. They were received without objection, were retained by 
them, and produced by the defendant companies themselves when the 
cauce was tried. 
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For two weeks nothing further was done. Then, in answer to a re- 
quest from the secretaries, Kroeger met them at the office of the 
Humboldt company. They made no objection to the form of bis 
proof, but wanted an inventory of the things lost, which Kroeger did 
not know how to make, many of his books and papers having been 
burned. They instructed him how to get it up. It seemed that on 
July 7th, one Justice Schick bad, in company with Fenker, made an 
inventory and appraisement of stock on hand, with the intention of 
becoming its purchaser. The secretary told Kroeger to start with the 
amount of this as a basis, to add thereto the goods purchased between 
that date and the date of the fire, and then deduct therefrom the total 
value of goods sold between the two dates. 

Kroeger followed instructions ; furnishing them with the amount 
of the inventory having the affidavits of Shick and Fenker attached, 
furnishing them with duplicate bills of all goods purchased after July 
7th, and also with his calculation made from these data. ~ He left 
with them the duplicate bills, bis ledger and day book, which the 
secretaries said they would examine. Another meeting was then ap- 
pointed, but delayed three weeks ou account of the absence in Phila- 
delphia of the secretary of the Birmingham company, without whose 
presence the other would do nothing. 

When the next meeting was had, thesecretaries informed Kroeger 
‘*that they had examined his books and papers ; that he was about 
right ; that there was only $38 difference between them.” Not a word 
was said at this meeting as to any defect in the form of the proof of 
loss ; but some doubt was expressed as to a single bill furnished— 
that of the Enon Coal Company. This Kroeger took away with him 
and returned with a correction as to two items, and with the certifi- 
cate of John R. Eakin, manager of the coal company, indorsed there- 
on as to its accuracy. ; 

Kroeger had now furnished everything asked for by the companies. 
He says “they looked the matter over and asked me if it could be 
settled now. Isaid that was whatI wanted. Mr. Ruske then said 
they would pay seventy-five cents on the dollar, and pay it right off. The 
secretary of the defendant company was present ; it was at their of- 
fice. All the meetings we had were at their office.” 

This offer of:settlement Kroeger declined ; and then, and not till 
then, was any objection made that Kroeger bimself had not made the 
affidavit appended to the forms given him. Then and then only, as 
he says, ‘‘ they hung on the point that I must swear to it,” though he 
offered to bring the affidavits of parties familiar with the loss. 
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It was not pretended in the court below, it cannot be now, that 
Kroeger did not suffer the loss claimed by him. Justice Schick and 
Fenker testified to their inventory. The merchants who made sales 
to Kroeger after July 7th came into court and testified to them, and 
in every case identified as accurate the duplicate bills that Kroeger 
had furnished to the insurance company with his proof of loss. Fen- 
ker proved the receipt of the goods sold at the store. No evidence 
was offered to contradict any part of this testimony. The attention 
of the court was directed to no other clause in the policy than the 
19th, and the defendant below rested its case wholly on the pro- 
position that as Kroeger had not himself made the affidavit as to 
proof of loss, he could not recover. 

Kroeger’s version of his negotiations with the company was ac- 
cepted and found to be the true one by the jury, and now, therefore, 
the only question is, whether or not on that testimony the court was 
right in submitting to the jury to find whether there had been a wai- 
ver of stricter proof than was offered. 


Per Curiam. 


This case was fairly submitted to the jury on all the testimony. 
The fact that the plaintiff was contradicted by defendants’ witnesses, 
made it necessary that the jury should determine the credibility of 
the witnesses. If the weight of the testimony was with the defen- 
dants, it was a matter for consideration upon a motion for a new trial, 
but not an error of law on part of the court. No question was made 
below and assigned for error, that under the 6th condition in the 
policy the waiver of the requisites in the 9th condition as to proof of 
loss, should be in writing. The weight of the contest was thrown 
upon the 9th condition. 

Finding no error in the record the judgment is affirmed. 





CASES DECIDED IN THE LOWER COURTS. 


LIBEL OF CARRIER BY INSURER. 


District Court of the United Stales.—Southern District of Ohio.—Ex- 
ceptions to Lrbel.—In Admiralty. 


THE AMAZON INS. CO., Libellant, 
vs. 
THE STEAMBOAT IRON MOUNTAIN, AND BARGE IRONSIDES, NO. 3.* 


I. In a libel by the insurer who has paid the loss to the insured, against the carrier 
by whose wrongful act the loss occurred, the respondent is not permitted to set 
up as a defense, that the insurer was not legally bound to indemnify the as- 
sured for the loss sustained by such wrongful act. 


IL Such libel is properly filed in the name of the insurer, and it is not necessary 
nor -_— in admiralty that the action be brought in the name of the assured 
for the use of the insurer. 


Movtton, Jonnson and Levy, for Libellant. 
Hoaptzy, Jounson and Corston, for Respondenis. 


Swine, J. 
The libel filed in this case seeks to recover for the value of 125 
barrels flour, alleged to have been lost through the negligent or 
wrongful act of respondents, as owners of the steamboat Iron Moun- 
tain, and barge Ironsides, No. 3, on which flour libellant had insured 
the owner, to whom it paid the insurance, he having abandoned to it 
~* Decided December 23, 1876. October Term. 
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the property upon the happening of the accident entailing the loss. 
The bill of lading contracted to carry the flour from the port of Mt. 
Vernon, Ind., at which port it was shipped, to the port of New Or- 
leans, La., and the insurance by libellant was upon the flour in tran- 
sit between these points, to be transported by the boat and barge 
named, against the usual risks of river navigation, excepting how- 
ever such losses for which the carrier would be liable to the owner of 
the insured property. 

The respondents—owners of the boat and barge, file exceptions to 
the libel, claiming, first, that the action should have been brought iu 
the name of the owner of the flour, and that the libel cannot be main- 
tained by the insurance company in its own name. 

The exception cannot be sustained. In Propeller Monticello vs, 
Mollison, 17 How., 152, the Supreme Court says: “Itis true that 
in courts of common law the injured party alone can sue for a tres- 
pass, as the damages are not legally assignable, and if there be an 
equitable claimant, he can sue only in the name of the injured party, 
whereas in admiralty the person equitably entitled may sue in his 
own name.” 

In the case of the Manistee, 5 Bissell, 381, the libel was filed by the 
insurance company in its own name, in «n action similar to the pres- 
ent, and it seems to have been conceded that it was properly brought. 
To the same effect, see Insurance Company vs. The “C. D., Jr.”; 1 
Woods, 72. 

The second exception to the libel is: that inasmuch as the loss hap- 
pened during an unlawful deviation on the art of the carrier, or was 
caused by improper conduct of the master, the insurance company was 
not legally liable to the insured for the loss, and the payment by it 
of the insurance was but voluntary, hence subrogaticn to his rights 
to recover from the carrier did not arise, aad consequently libellant 
has no remedy over against the owner of the boat and barge for 
the loss. 

The same objection was made and the question expressly raised in 
the case of the “C. D., Jr.,” above cited, where Judge Woods sum- 
marily disposed of it in the following brief sentences : Respondents 
further claim that having shown by the testimony, as they aoliege, that 
the insurance company was not legally bound to indemnify the iu- 
sured for the loss the latter sustained by the collision, therefore 
the libellants have no cause of action against respondents, al- 
though they have paid the loss. But I am of opinion that the author- 
ities are adverse to this claim, and adopt the conclusion of the dis- 
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trict judge, and refer to the case of Monticello vs. Mollison, 17 
How., 152.” 

Respondents’ solicitors, however, suggest that perhaps the point was 
not fully considered by Judge Woods ; but it appears to me that the 
contrary inference can only be drawn from the report, as the learned 
judge states his opinion as the “result of the authorities” which 
must have been cited pro and con by the counsel for the respective 
parties. 

Besides, it is evident that the question had been fully argued before 
the district judge, who had decided it in the sume way, and the coun- 
sel for the respondents in the case before me have failed to cite any 
authority to sustain the opposite view, and I have not been able to 
find any which gives it support. 

In Monticello vs. Mollison, ubi supra, it was held that while in 
courts of admiraity, in contradistinction to those at common Jaw, “ the 
person equitably entitled may sue in his own name, yet that the same 
reason why the wrong-doer cannot be allowed to set up as a defense 
the equities between the insurer and the insured, equally apply to both 
courts.” “The respondent,” the court proceeds to say, “is not presumed 
to know or bound to inquire as to the relative equities of parties claim- 
ing the damages. He is bound to make satisfaction for the injury he 
has done. When he has once made it to the injured party he cannot 
be made liable to another suit at the instance of any merely equitable 
claimant. If notified of such a claim before payment, he may compel 
the claimants to interplead, otherwise, in making reparation for a 
wrong done, he need look no further than to the party injured.” 

Again the same court, in Hall & Long vs. Railroad Company, 13 Wall., 
367, pertinently say: “It is too well settled by the authorities to ad- 
mit of question, that a3 between a common carrier of goods and an 
underwriter upon them, the liability to the owner for their loss or de- 
struction is primarily upon the carrier, while the liability of the in- 
surer is only secondary. The contract of the carrier may not not be 
first in order of time, but it is first and principal in ultimate liability. 
In respect to the ownership of the goods, and the risk incident thereto, 
the owner and the insurer are considered but cne person, having to- 
gether the beneficial right to the indemnity due from the carrier for 
a breach of his contract, or for non-performance of his legal duty. 
Standing thus, as the insurer does practically, in the position of a sure- 
ty, stipulating that the goods shall not be lost or injured in conse- 
quence of the peril insured against, whenever he has indemnified the 
owner for the loss, he is entitled to all the means of indemnity which 
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the satisfied owner held against the party primarily liable. His right 
rests upon familiar principles of equity. It is the doctrine of subro- 
gation, dependent not at all upon privity of contract, but worked out 
through the right of the creditor or owner.” 

In the case of the Manistee, ubi supra, it was contended on behalf 
of the carrier that the insurance policy was void, because it was issued 
in disregard of the requirements of the laws of the State ; but the 
learned judge held that in his opinion the carrier should not be per- 
mitted to make that defense,” adding “that the shipper might have 
brought a libel for the use of the company, (the underwriter,) and if 
the us were not expressed “in the record, the court would protect 
the company, even after a decree in favor of the libellant.” 

The result from these principles and authority seems plainly to be 
that the carrier, in this class of cases, cannot set up any different de- 
fense against the underwriter than he could have against the owner of 
the goods lost were the action brought by the latter. Substantially 
the action is to be considered and treated as though prosecuted by 
and in the name of the insured owner or shipper, for the use of the 
underwriter, to be defended on the same grounds, and determined by 
the observance of the same rales, and the application of the same 
legal principles. It would be an anomaly, indeed, if in a case where 
it was admitted the owner could recover against the carrier for the 
use of the underwriter, that the latter having paid the loss, and su- 
ing directly in his own name in admiralty, as he may, thus standing 
as we have seen, substantially in the place of the owner, could not re- 
cover. Such a result would be extremely inconsistent and illogical. 
The carrier has all the privileges and immunities to which he is justly 
entitled, when he is allowed to interpose the same defenses against 
the underwriter which he could against the owner—no more nor less 
however. No privity of contract existing, as has been shown, he can- 
not be permitted to inquire into the equities which may have existed 
between the underwriter and the owner, and thus divert the issue to 
be tried from the question of his unlawful acts or negligence to that 
of the liability or non-liability of the underwriter to the owner. 
What he must negative is his liability to the owner, not that of the 
insurer to the owner. The exceptions will be overruled. 





MISCELLANEOUS. 


The following summary of cases is from various sources, not official. 


Lirr.—Policy not exempt from debts of representatives. 

Under the Iowa statute, the proceeds of a life insurance, when re- 
covered by the surviving husband or wife, is not exempt from the pay- 
ment of their debts, but only the debts of the deceased. The pro- 
ceeds of endowment policies are exempt from the debts of the assured, 
but if such money should reach the hands of the representatives, it 
would become subject to their debts. 

Smedley vs. Felt. 

Towa 8. C. 

Firt.— Liability for fall of wail. 

It appeared that the plaintiff had recently purchased a public house 
for the sum of £4,000 or £5,000, and the premises adjoined a cotton 
mill of the defendant Longshaw. On the 14th of December a fire 
broke out in Longshaw’s mill, by which it was completely consumed, 
the fire also to some extent damaging the plaintiffs premises. The 
latter were insured for £3,000 with the defendant company. After 
the fire a wall adjoining the plaintiff's house was left standing in a 
very dangerous condition. On the 15th an agent of the insurance 
company warned Longshaw of what probably would happen unless 
he took some precautions to prevent it falling. A builder at Pendle- 
ton was employed to secure it, but nothing, it was alleged, had been 
done to it previous to the 22d, when a violent gale coming on, the 
wall fell over on the plaintiff's premises and completely destroyed the 
building. The insurance company paid £20 into court, and during 
the course of the trial another £20, which, it was submitted, covered 
the damage directly done by the fire. 

Held, that the damage sustained by the fall of the wall was not such 
damage as they were liable for under the policy, 


Gaskarth vs, Law Union F. Ins. Co, 
Manchester, (Eng.) Civil Court. 
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Lire.— Wife’s Policy—Assignment by Wife. , 

A policy of insurance was taken on the life of a husband for the 
sole use of his wife, and payable to her or her assigns. ‘The wife, in- 
fluenced by the importunity of her husband, and under circumstances 
amounting to a controlling duress, and which deprived her of that 
necessary freedom in the exercise of her mental faculties to make the 
act binding upon her, attached her signature to a blank printed form 
not attached to the policy, without name of assignee or date, or des- 
ignation of the policy, and with no direction from her as to filling the 
blanks or delivery of the assignment or policy. B. having advanced 
to the husband certain promissory notes to a large amount, which he 
had finally to pay, upon the faith of the husband’s securing him by 
the assignment of policies of insurance and other property, the hus- 
band caused the assignment to be filled up with a transfer of the pol- 
icy aforesaid to B., and delivered this assignment, and subsequently 
also the policy itself, to B. Upon the death of the husband, in a con- 
test between the wife and the assignee of B. (for the benefit of cred- 
itors,) as to which was entitled to recover on the policy, it was held : 
1. That B.’s assignee could claim no greater right than B. held in tho 


policy ; 2. That the wife was entitled to recover, as the importunity 
under which she signed the ins rument of assignment was such as to 
deprive her of her free agency, or such as she was too weak to resist, 
and she ought not to be held responsible therefor. 


Whitridge vs. Barry. 
Ct. Ap. Md., 1876, 





